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About ANRA 
  

 
 
Members of ANRA are:  
 

Best & Less GraysOnline 

Bunnings Harvey Norman 
 Harvey Norman | Domayne | Joyce Mayne 

Coles Group Just Group 
Supermarkets | Express | Liquor Portmans | Peter Alexander | Dotti | Smiggle | Just Jeans | Jay Jays 

Costco Luxottica 

 
OPSM | Laubman & Pank | Budget Eyewear | Bright Eyes | Sunglass Hut 

David Jones Petbarn 

Dymocks Super Retail Group 
 Supercheap Auto | BCF | REBEL | Rays Outdoors | AMART Sports 
  
Forty Winks Woolworths 
 Supermarkets | | Big W | Masters 

 
 
ANRA members lead the retail industry, across all types of retail goods and services. Their 
combined turnover exceeds $110 billion of the $255 billion turnover across the retail 

ic Product. 
 

largest private sector employer, accounting for 1.2 million jobs. The members of ANRA 
employ more than 500,000 people  or 41% of the retail workforce and 4.4% of the 
Australian workforce  with approximately 100,000 of these employees located in regional 
and rural Australia. 
 
ANRA recognises that retailers rely on all Australians, and must competitively deliver to 

leading employers, contribute to local communities and regional development, and strongly 
interrelate with other Australian industries. Indeed, the sector supports a further 500,000 jobs 
in associated industries including agriculture, manufacturing, transport & logistics and 
construction & property maintenance. 
 
The spectrum of ANRA member businesses, their scale and contribution to Australian 
communities means the development and support of robust public policy is critical to 
strengthening the retail sector and protecting the interests of retail businesses and Australian 
consumers alike. 
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1. Executive Summary  
 

1.1. ANRA welcomes the opportunity to provide input into this important review of 
competition policy in Australia.   
 

1.2. A commitment to best-practice competition policy is an important component of any 
economy, particularly a small, open-economy such as Australia. As such, it is critical 
to have a competition policy that can deliver the right balance between protecting 
consumers without impeding business operations, investment and growth.  

 
1.3. The Issues Paper circulated by the Panel summarises succinctly the benefits of 

strong competition to the economy: 
 

 Lower overall prices 
 Better services and choice for consumers 
 Stronger discipline on business to keep costs down 
 Faster innovation and adoption of new technology 
 Better information, allowing informed choice by consumers  

 
1.4. In the grocery sector, as an example, prices of food and beverages have been 

rising at a significantly slower rate than CPI inflation across the past five years. This 
suggests direct, observable benefits to consumers of strong competition. An 
increase in acquisitions and expansion by new entrants such as Aldi and Costco is 
also indicative of a trend towards greater competition. Likewise, the entry into the 
fuel retail market of Trafigura and 7-11. 
 

1.5. This submission broadly follows the order of the Terms of Reference but will not 
cover all issues of interest to the inquiry1

on the areas related to contestability issues around government service provision, 
as this is not an issue that is applicable retailers. 

 
1.6. There are a number of overarchi

policy: 
 

 Competition law is about protecting consumers not competitors. Best 
practice competition law aims to deliver the most efficient outcome possible to 
consumers. Policy should ensure consumers have access to a choice of high 
quality products at prices that are as low as possible. Behaviour is only anti-
competitive if it damages consumer outcomes. It is important that this purpose is 
at the forefront of the review into competition laws. Changes should not be made 
to current laws that are about protecting one firm or industry at the expense of 
both other firms and/or consumers.  

 Australia has an effective competition policy regime. All major anti-
competitive behaviours are already outlawed by the Competition and Consumer 
Act 2010; ensuring Australian consumers are protected from damaging 
behaviour by firms. Any refinements to the CC ACT should be about removing 
current poorly operating provisions  further expansion of restrictions is 
unnecessary.    

                                                
1 The submission addresses matters raised in section 1, section 2, section 5 and section 6 of the Issues Paper. As they relate 
to the retail sector. 
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 Competition policy should be economy-wide not sector specific. Laws 
should not be imposed on particular sectors or firm sizes only.   

 There is scope to improve competitive forces by removing non-CC ACT 
regulations. Numerous reviews and inquiries have identified regulations outside 
the Competition and Consumer Act 2010 that inhibit competition and productivity 
growth across the economy. But many of these rely on action by State 
Governments which have failed to act. It will be necessary to introduce 
incentives to ensure implementation actually occurs.  

 The performance of regulators needs to be measured and evaluated. 
Regulators should be focused on education and compliance-related programs 
rather than measuring their success by the number of litigations. 

 
1.7. It is important to recognise that competition policy is broader than the Competition 

and Consumer Act. There are many regulations, many of which are at State level, 
that distort markets and thus are anti-competitive. Many of these have been 
addressed in numerous earlier studies by the Productivity Commission and other 
state bodies, and so in the interests of brevity ANRA has focused on just four in this 
submission  trading hours, planning laws, parallel imports and the low value 
threshold for GST on imported consumer goods. ANRA is particularly concerned 
about the anti-competitive impacts of trading hours and has commissioned Ernst 
and Young to undertake a specific investigation of the costs of these regulations. 
This full report is attached as an appendix to this submission. 
 

1.8. Within the Competition and Consumer Act, this review presents an opportunity to 
remove a number of unnecessarily restrictive aspects of the Act and to ensure that 
the balance between consumer protections and business operations is achieved.   
Once again, ANRA has commissioned an additional piece of work for the Panel 
which explores the implications for the introduction of an effects test around section 
46 of the Competition and Consumer Act. This is expected to be completed in early 
July and will be forwarded to the panel as soon as it is available. 

 
1.9. ANRA again thanks the panel for this opportunity and hopes that the information 

within this submission is useful for your deliberations. 
 

 
 

  



   
 
 
        leading retailers 

 
 

 6 

Summary of recommendations 
 

1. Trading hours should be deregulated in all Australian States and Territories 
such that only Christmas Day, Good Friday and ANZAC Day morning are 
restricted trading days. 

2. Planning systems across Australia should be reformed to ensure there are no 
adverse impacts on competition. 

3. All remaining parallel import restrictions should be removed. 

4. The Low Value Threshold for GST on imported consumption goods should be 
lowered from $1000 to $20.    

5. No further changes be made to section 46(1) and section 46(1AA) be repealed. 

6. ANRA considers that the case to extend the unfair contract provisions to small 
business has not been made.  If the provisions are to be extended, any such 
extension should be limited  

7. The unconscionable conduct provisions work effectively and should not be 
extended. 

8. The current price signalling provisions are replaced with the inclusion of a 
prohibition against concerted practices in section 45 of the CC Act.  

9. The per se prohibition contained in section 48 of the CC Act be removed and 
replaced with a rule of reason approach with a substantial lessening of 
competition purpose test. 

10. Third line forcing should not be prohibited per se and the related parties 
exception to third line forcing should be retained. 

11. Merger decisions need to take into account the true impact on competition, 
and not use the number of firms as a proxy. Decisions also need to take into 
account modern retailing trends when making merger-related decisions.    
 

12. There is no justification for any further amendments to section 50 to address 
creeping acquisitions. 

13. The Panel should consider a self-assessed public benefit or efficiency defence 
which would allow businesses to make their own decisions about the effect of 
their conduct in the market. This option would, of course, be subject to the risk 
of ACCC intervention. 

14. Codes of Conduct should be encouraged as a low-cost dispute-resolution 
mechanism that encourage broader understanding and trust throughout the 
supply-chain. 

15. Existing penalties for breaches of the Competition and Consumer Act are 
sufficient and ANRA is opposed to punitive measures such as cease and 
desist orders and forced divestiture.  

16. Sector-specific regulation should be avoided, with a focus on good overall 
competition settings not on targeting specific firms. 
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17. Regulators should be more mindful of the costs they impose on business, in 

terms of both time and resources. 
 

18. Regulator performance should have a greater emphasis on education and 
compliance related goals and less focus on litigation-related measures. 
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2. Contemporary Context of Competition Policy 
 
Competition policy is about protecting consumers, not competitors 
2.1. A key starting point for any discussion around competition policy must be the core 

aim of the policy. This must be at the forefront of the Review and any proposed 
changes to competition laws must not undermine this central purpose. In short, 
competition policy is all about consumers.  

 
2.2. According to the Competition and Consumer Act 2010 (CC Act): 

The object of this Act is to enhance the welfare of Australians through the promotion 
of competition and fair trading and provision for consumer protection. 

 
2.3. That is, enshrined in the CC Act is the idea the welfare of Australians is the main 

focus. Within a vertical supply-chain such as the grocery sector, 'Australians' are 
the end-users - the consumers of retail goods and services. 

 
2.4. It is important to also understand what competition law is not designed to do. The 

focus of the CC Act is on promoting competition between market participants, not 
on protecting any specific competitor or group of competitors. The CC Act is not 
there to provide special protection for certain producers, manufacturers, 
wholesalers or retailers. It is about providing the 'best', most efficient outcome 
possible for the benefit of Australian consumers.  

 
2.5. This point about competition being about consumers not competitors was a key 

argument used by the Allen Consulting Group in the submission it prepared on 
behalf of Coles Supermarkets to the Senate Select Committee inquiring into the 
Australian Food Processing Sector (October 2011): 

 
The goal of competition law in vertical supply chains is to protect or enhance the 
welfare of end-customers. It is emphatically not to protect the profits or existence of 
'upstream' firms in a supply chain.2 

 
2.6. Another area of confusion around competition policy is who competitors are. Within 

the grocery supply-chain the major supermarkets compete against each other and 
the smaller specialist retailers - they do not compete with upstream suppliers such 
as producers and manufacturers. 

 
2.7. Competition law recognises that different firms in the supply-chain have different 

levels of bargaining power. But, provided the end outcome is positive for 
consumers, competition law has no role in regulating these different buying powers. 

 

Benefits of strong competition policy 

2.8. Consumers are the main focus of competition law and they are also the main 
 

 
2.9. In terms of the grocery sector, competition delivers households a choice of products 

across all grocery lines at low prices. Supermarkets play a specific role in the 
grocery supply-chain, delivering customers the opportunity to do a one-stop-shop. 

                                                
2 Allen Consulting Group (2011) Senate Select Committee Inquiry into the Australian Food Processing Sector p. 20 
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2.10. The key to this type of shopping is supermarkets carrying a large range of products 

(+30,000 items in a large store) and providing customers with a choice within each 
product line.  

 
2.11. 

convenience based shopping at smaller, local retailers or supermarkets. 
 
2.12. Supermarkets complete with each other for consumers in a range of areas including 

price, location (including co-location with other retailers), store lay-out, customer 
service, product 
supermarkets provide to consumers. 

 
2.13. The best economic outcomes will be generated by competition laws that deliver an 

environment where firms, no matter what their size or sector, are free to negotiate 
terms and conditions with other firms within their supply-chain to deliver a better 
outcome for their customers than their competitors can.  

 
2.14. The nature of vertical supply-chains, such as the grocery industry, is that the down-

stream firms (i.e. retailers) give up-stream producers (i.e. farmers, manufacturers 
and wholesalers) the opportunity to provide their products to consumers. 

 
2.15. Supply arrangements built on strong relationships deliver other non-price benefits 

such as long term contracts that deliver certainty for up-stream suppliers and 
encourage investment in new product lines and productive capacity. 

 
2.16. The broader economy also benefits from a well-designed competition regime.  

Competition policy has close links to efficiency and productivity growth within an 
economy. Best practice competition policy will ensure firms are encouraged to 
continually strive to find more efficient ways of producing goods and services, thus 
underpinning productivity growth.  
 

2.17. economic growth will need to be 
delivered by increased productivity and participation. This increases the importance 
of ensuring competition policy encourages rather than impedes productivity growth. 

 
Costs of poor competition policy 

2.18. Just as consumers are the beneficiaries of good competition policy, they also bear 
the costs of inappropriate trading restrictions. This is realised in the form of less 
choice and/or higher prices for Australians. 

 
2.19. Anti-competitive policy platforms include the push by interest groups and some 

politicians to impose competition law on non-competitors, such as producers at 
different levels within a vertical supply-chain (e.g. farmers and retailers) or to use 
competition laws to protect certain competitors from competition (e.g. small 
businesses). These types of distortions are anti-competitive.  

 
2.20. Preventing a retailer and a manufacturer from freely negotiating over price/quantity 

will unambiguously result in higher prices/less choice for consumers - and thus by 
definition is anti-competitive. 
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2.21. Preventing a retailer from stocking the range of products that they want will 
unambiguously result in higher prices/less choice for consumers - and thus by 
definition is anti-competitive. 
 

2.22. Preventing a retailer from buying products from a supplier they want to deal with will 
unambiguously result in higher prices/less choice for consumers - and thus by 
definition is anti-competitive. 
 

2.23. Preventing a firm, anywhere in the supply-chain, from growing their market-share 
and expanding their buying power to deliver better outcomes for their customers will 
unambiguously result in higher prices/less choice for consumers - and thus by 
definition is anti-competitive. 

 
2.24. The cost of poorly constructed competition policy on consumers means it is 

essential that policy-makers test any potential regulatory changes against whether 
or not the change will promote competition or if it is just about protecting one firm at 
the expense of another firm (either a competitor or another firm in the supply-chain).   

 
Australia already has world-class competition laws 
2.25. It is important to recognise throughout this review process that Australia already has 

world-class competition laws. 
 

2.26. In a recent paper the OECD has also developed a series of indicators of 
competition law and policy. This publication evaluated OECD countries based on 
how well they were  

-enhancing 
competition environment. First, product market regulation should be set in a 
way that does not hamper competition. Second, anticompetitive behaviours 
that hinder the functioning of markets should be prohibited and punished 
within an effective antitrust framework; and mergers that may reduce 
competition s  3 

2.27. The four broad indicators looked at in the paper were: 

 Scope of action: The effectiveness of a competition regime depends on the 
scope of the activities it can undertake to deter, discover, stop and punish 
anticompetitive behaviours and mergers. (i.e. the greater the scope for action 
the better) 

 Policy on anticompetitive behaviours: An effective competition law and 
policy regime is one where anticompetitive behaviours and mergers that result 
in welfare and productivity losses are punished or blocked. 

 Probity of investigation: The degree of probity of an investigation measures 
the quality, soundness and transparency of competition law enforcement. (i.e. 
the greater the quality and transparency the better). 

 

 

                                                
3 -OECD 

OECD Economics Department Working Papers, No. 1104, OECD Publishing p. 5 
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 Advocacy: This indicator captures the capacity of the competition regime to 
advocate for a more competitive environment at different government levels, by 
reviewing new regulation for its impact on competition, and performing market 
studies that deliver recommendations on how to foster competition. (i.e. the 
more advocacy the better). 
 

2.28. 
area when compared to 48 countries in the study: 

 Scope of action: 22 
 Policy on anticompetitive behaviours: 1  
 Probity of investigation: 16 
 Advocacy: 4 

2.29. Competition regimes 
more conducive to competition compared to the OECD-average

around the OECD average. 

2.30. The OECD also publishes regular papers on specific countries and one such paper 
on Australia made a number of comments about the state of competition law, as at 
2010.4 

2.31. Overall the OECD was largely supportive of the way that Australian competition law 
has developed, especially the reforms of the 1980s and 1990s. The paper noted 
that: 

a generation of reform to stimulate competition has laid a strong foundation 
for resisting backsliding.5 

2.32. Nevertheless the paper did express concerns about more recent developments 
such as the introduction of a specific predatory pricing clause which the OECD 
argued was unnecessary because: 

a general prohibition of misuse of market power can deal with predatory 
pricing. 6 

2.33. The OECD went on to specifically warn that policymakers should also be wary in 
the future about: 

replacing a market power criteria with a market share threshold (as this) 
invites inefficient outcomes, promising protection of the interests of smaller 
firms but potentially resulting in higher costs to the consumer. 7 

 
 
 
 
                                                
4 OECD Reviews of Regulatory Reform: Australia 2010: Towards a Seamless National 
Economy, OECD Publishing  
5 OECD Reviews of Regulatory Reform: Australia 2010: Towards a Seamless National 
Economy, OECD Publishing pg 177 
6 OECD Reviews of Regulatory Reform: Australia 2010: Towards a Seamless National 
Economy, OECD Publishing pg 180 
7 n OECD Reviews of Regulatory Reform: Australia 2010: Towards a Seamless National 
Economy, OECD Publishing pg 180 
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Genuine anti-competitive behaviour already prohibited 

2.34. There are a small number of rare situations where competition law does need to 
regulate the behaviour of dominant firms. Importantly, these situations relate to 
impacts on competitors and consumers - not up-stream firms in the supply-chain. 
They are anti-competitive because in the long-run they have a negative impact on 
consumers.  

 
2.35. The Coles submission to the Senate Select Committee inquiring into the Australian 

Food Processing Sector summarised these activities as8:  

Exclusion - where a dominant incumbent firm attempts to damage competitors, or 
to prevent the possible entry of potential competitors, by entering into long-term 
exclusive contracts either with 'upstream' suppliers or 'downstream' buyers or both. 

Predation - where a dominant firm attempts to damage or drive out actual 
competitors, or to prevent the possible entry of potential or new competitors, by 
lowering its price below its costs for a period sufficient to drive out actual 
competitors or to deter new competitors. The losses sustained during the period of 
below-cost pricing are recouped one the actual competitor has been driven out or 
the new entrant has been deterred. 

Foreclosure - where a firm attempts to 'leverage' its dominant position in a first 
market to obtain a dominant position in a second market where it is not currently 
dominant. 
 

2.36. These activities are all illegal under the CC Act. In addition, occurrences of these 
activities are extremely rare - as shown in the small number of successful 
prosecutions under these provisions. 

 
Competition is not measured by the number of firms 
2.37. There are many terms within competition law that are misunderstood; behaviours 

that are thought to be anti-competitive but that actually support and encourage 
competition and , as a result, do not need to be prohibited. 

 
2.38. One of the most common myths is that it is possible to measure how competitive a 

market is simply by counting the number of firms in the sector. 
 
2.39. This point is best illustrated by the ACCC in its Grocery Inquiry9, which found that 

the grocery sector was 'workably competitive' despite being structured with a small 
number of large retailers and large number of small retailers. Indeed, this market 
structure is not unexpected in Australia, where a population around 24 million 
means the nation cannot sustain the large number of large players present in 
countries with considerably bigger populations such as the US and Europe.  

 
2.40. This structure based around large firms delivers positive benefits to consumers as 

firms use their buying power to deliver low prices to households. Unfortunately, it is 
often assumed that the presence of buying power means that firm must be 
behaving in an anti-competitive manner. 

 

                                                
8 Allen Consulting Group (2011) Senate Select Committee Inquiry into the Australian Food Processing Sector p. 24 
9 ACCC (2008) Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries 
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2.41. A large firm that uses its buying power to generate economies of scale and deliver 
lower prices to consumers is acting in a pro-competitive manner. This type of 
behaviour should be encouraged by competition policy - not discouraged. 

 
2.42. A focus on the number of firms in a market can also have implications for merger 

approvals. A merger should not be automatically rejected, simply because it would 
result in three firms being reduced to two. It is important that the ACCC considers 
the true definition of the market, including existing or potential international 
competitors and online retailing, when making decisions around mergers.   

 
2.43. This also means the ACCC needs to keep up to date on retailing trends, especially 

changes that are resulting in increased competition that is not based around 
geographic locations. 

 
Current competitive pressures in retail sector 
2.44. Retail is a sector that is always under-going structural change. This reflects the 

constant shifting demands of customers - which are the driving force of all 
operational decisions by retailers. 

 
2.45. In 2011 the Productivity Commission conducted a review of the retail sector and 

found that:  

The development of Australia's retail industry has been driven by a range of factors, 
including technological advances, changing consumer preferences and competitive 
pressures, with many innovations in Australia's retail history following international 
precedents. 10 
 

2.46. These changes, identified by the Productivity Commission, would not be occurring if 
the retail sector was a stagnant and uncompetitive sector.  
 

2.47. One of the clearest indicators of the highly competitive retail sector is the significant 
interest international retailers have shown in the Australian market in recent years, 
both in terms of physical store openings and online retailing. 

 
2.48. Over recent years the Australian retail sector has encountered increased 

competition from new entrants into the local market. This covers the full range of 
retail types, including groceries and fashion retailers. 

 
2.49. This international interest in the Australian markets highlights two key factors about 

Australian retail: 
 

 It has low barriers to entry that new operators can overcome. 

 New operators believe the market operates in a fair and competitive way and 
that they are able to get a foothold in the local market and expand their market-
share. 
 

2.50. Australian retailers are also facing increased competition from online retailers, 
based in both Australia and internationally. This shift is changing the nature of the 
retail market, moving it from the non-tradeable to a tradeable based sector. 

                                                
10 Productivity Commission (2011) Economic Structure and Performance of the Australian Retail Industry p. 7 
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2.51. This technology-driven shift also has implications for the concept of a market, as the 

rise in online competitors broadens the geographic footprint of many retailers. It is 
no longer possible to define a market simply based on the km from a store that a 
customer base comes from. 
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3. Non-CC Act Regulatory Barriers to Competition  
 
3.1. The CC Act is not the only legislation or regulation that has an impact on the 

competitive environment retailers operate in. ANRA welcomes the broad approach 
taken by this Review to examine the opportunity for the removal of other 
impediments to competition.  
 

3.2. For retailers, there are many areas of regulation that impede the efficient operation 
of the sector. Many of these have already been analysed and identified by the 
Productivity Commission in its 2011 and 201411 inquiries into the retail sector. 
ANRA encourages the Panel to review these inquires which identify a range of 
areas impeding retails in Australia.  

 
3.3. For the purposes of this submission, ANRA has focused on four main regulatory 

areas that are impeding competition in the Australian retail market. 

 Trading hours 
 Planning 
 Parallel import restrictions 
 Low Value Threshold (LVT) for GST on imported consumer goods 

 
3.4. All of these areas have been the subject of numerous inquiries over the years, most 

recently by the Productivity Commission in 2011. In its report the Productivity 
Commission made a series of recommendations designed to reduce or remove 
competition barriers associated with these regulations. Unfortunately, these 
recommendations are yet to be fully acted upon.  
 

3.5. ANRA hopes that further examination by this Review will again highlight the anti-
competitive impact of these regulations and reiterate the importance of removing 
these impediments.  

 
3.6. One area that may need to be explored to encourage the implementation of reform 

is the re-introduction of incentive payments for those States that act to remove the 
barriers. This is particularly the case for trading hour and planning laws, which are 
state responsibilities and so outside the direct control of the Federal Government. 

 
Trading hours 
 
3.7. The need for further deregulation of trading hours across Australia has been widely 

demonstrated by a number of reviews including by the Productivity Commission12 
and state-
Authority13 tion Office14. 
 

                                                
11 Productivity Commission (2011) Economic Structure and Performance of the Australian Retail Industry and Productivity 
Commission (2014) Relative Costs of Doing Business in Australia  Retail Trade Industry: interim report 
12 Productivity Commission (2011) Economic Structure and Performance of the Australian Retail Industry and Productivity 
Commission (2014) Relative Costs of Doing Business in Australia  Retail Trade Industry: interim report 
13 Economic Regulation Authority, WA (2014) Inquiry into Microeconomic Reform in Western Australia 
14 Better Regulation Office, NSW (2007), Reform of Shop Trading Hours in NSW 
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3.8. 
Regulation Authority that with respect to restricted trading hours, there is: 

no market failure that justifies the restriction on competition. 15  
 

3.9. All of these reviews identify a number of benefits that de-regulated trading hours 
could deliver. These include: 

 Increased consumer welfare associated with greater convenience and 
product choice 

 Meeting the changing needs of consumers due to changing social and 
work patterns and changing consumer preferences which influence how 
and when people seek to shop 

 Removing artificial barriers to competition and distortions from markets 
 Reduced discrimination between retailers 
 Allow retailers to better compete with international online retailers 
 Increased productivity from the removal of red-tape 
 Increased retail sales and retail employment 
 Tourism benefits 
 Increased overall economic activity 

 
3.10. Putting a dollar value on these benefits is not a straight-forward process. However, 

other reviews and the experience of States that have deregulated give some useful 
insights. 
 

3.11. For example, it has been estimated that the benefits of deregulating trading hours in 
Queensland could be up to $200 million if a 3-4% increase in trading hours could be 
achieved.16 

 
3.12. Victoria deregulated Easter Sunday trading in 2011. In April that year Victoria 

recorded a 2.7% lift in retail spending17. Of course, it is not possible to isolate this as 
completely due to the deregulation of trading on Easter Sunday, but it is certainly a 
positive co-incidence at the very least. This result was a large rise for a single state 
in a single month and a similarly large increase was not experienced in other states 
during the same month. 

 
3.13. Similarly when WA extended Sunday trading across the Perth metropolitan area on 

the last Sunday of August 2012, sales rose 1.6% in September. Again, it is not 
possible to completely isolate causality but this result was well above the 0.7% 
monthly average for the previous 12 months in WA and over three times stronger 
than the national result during the same month.18  

 
3.14. Noting the limitations of these estimates, they still point to the deregulation of 

trading hours delivering a significant benefit to the Australian economy. 
 

3.15. The issue of trading hours is explored in more detail in Appendix 1 of this 
submission. This is an Ernst and Young study, commissioned by ANRA for this 
inquiry, which looks at the benefits of deregulating trading hours.  

                                                
15 Economic Regulation Authority, WA (2014) Inquiry into Microeconomic Reform in Western Australia, p. 210. 
16 The Centre for International Economics (2012), Prioritisation of regulatory reforms, Prepared for Queensland Office of Best 
Practice Regulation, p. 13. 
17 ABS (2014), Retail Trade, Australia 8501.0   
18 ABS (2014), Retail Trade, Australia 8501.0   



   
 
 
        leading retailers 

 
 

 17 

 
Recommendation 
Trading hours should be deregulated in all Australian States and Territories such that 
only Christmas Day, Good Friday and ANZAC Day morning are restricted trading 
days. 
 
Planning 

 
3.16. ANRA has made numerous submissions to Productivity Commission and state-

based inquires with respect to planning regulations. These submissions included 
concerns about the negative impact poor planning laws have on competition. 

3.17. There are two main ways the planning system can inhibit competition amongst 
retailers including: 

 Some jurisdictions allowing planners to consider competitive impacts as part of 
the approval process. 

 Some jurisdictions have rigid zoning provisions that cannot adjust to emerging 
retail formats.  

3.18. It is important that planning systems are focused on land use matters only and not 
misused by existing businesses to block the opening of stores by competitors. This 
focus has been acknowledged in many inquiries  but has proved harder to actually 
implement.   

3.19. In 2009 the Council of Australian Governments (COAG)19 committed that planning 
systems should ensure: 

 opportunities for gaming of appeals processes are minimised 

 processes are in place to maintain adequate supplies of land suitable for a 
range of retail activities; and 

 any unnecessary or unjustifiable protections for existing businesses from 
new and innovative competitors are eliminated. 

3.20. In its 2011 inquiry into planning systems across Australia, the Productivity 

competition. It found: 

While most governments recognise that limits on competition are not 
desirable for economic development, the vast majority (but to a lesser extent 
in Victoria, Tasmania and the Northern Territory) nevertheless take into 
account impacts of proposed developments on the viability of existing 
businesses and/or activity centers. 20 

3.21. And went on to argue: 

In most jurisdictions, there is considerable scope for competitors of a 
proposed development to use planning principles as a basis for objecting to 
developments and/or appealing development decisions. 21 

3.22. The Productivity Commission recommended22 the following steps are taken to limit 
the impact planning has on competition: 

                                                
19 COAG (2011) Business Regulation and Competition Working Group  
20 Productivity Commission (2011) Performance Benchmarking of Australian Regulation: Planning p. XXXII 
21 Productivity Commission (2011) Performance Benchmarking of Australian Regulation: Planning p. 277 
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 Changes to planning and zoning systems which could improve competition 
include: 

 reductions in the prescriptiveness of zones and allowable uses 
therein 

 -of-  

 elimination of impacts on the viability of existing businesses as a 
consideration for 

 DA and rezoning approval 

 consideration of impacts on the viability of centres only during the 
metropolitan and strategic planning stages 

 clear guidelines on alternative assessment paths, and 

 disincentives for gaming third party appeals. 

3.23. Some of the States and Territories have moved to try and reduce the impact of 
planning laws on competition.  

3.24. For example, the ACT Government abandoned its specific Supermarket 
Competition Policy in 2013, which had previously resulted in competition issues 
being heavily considered in planning decisions around supermarkets. 

3.25. Similarly, Victoria undertook planning reform in 2013 that brought about very 
positive changes, by introducing both simplified planning zones and providing much 
greater flexibility for store-types within the new zones. These changes deleted 9 
zones, created 5 new ones and amended 12 zones.  

3.26. NSW has undertaken a comprehensive review of planning and many of the draft 
changes that emerged from this would fit into the recommendations made by the 
Productivity Commission. Unfortunately, the implementation of these changes has 
proved difficult and the proposed changes have, to date, not passed Parliament.    

3.27. This mixed outcome suggests there is still more work needed to be done to reduce 
the consideration of competition issues in planning regulations. 

 
Recommendation 
Planning systems across Australia should be reformed to ensure there are no adverse 
impacts on competition. 
 
Parallel import restrictions 

 
3.28. Parallel import restrictions are another example of outdated regulations that distort 

competition amongst retailers. This is particularly the case for the remaining 
restrictions on books and some clothing items that feature images. 
 

3.29. Like trading hours, this restriction is becoming increasingly anti-competitive as 
technology tilts the competitive edge in favour of retailers with overseas stores or 
warehouses which can circumvent these restrictions at the expense of local-based 
retailers. 

 

                                                                                                                                                  
22 Productivity Commission (2011) Performance Benchmarking of Australian Regulation: Planning p. 277 
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3.30. Looking at books as an example, Australian retailers cannot undertake the parallel 
importation of books unless the book was first published overseas and then is not 
published in Australia within 30 days. However, the increased use of technology and 
shifting book purchase practices mean this restriction is easily circumvented by 
international competitors. E-books are largely imported from overseas distributors 
(such as Amazon) and not covered by this restriction. Online stores that directly ship 
books from overseas warehouses to customers (such as Fishpond) are able to 
circumvent the restriction because the sale occurs overseas and not in Australia, 
even though the customer is located here. This makes it very difficult for local 
bookstores to compete with overseas retailers that can access cheaper books. 

 
3.31. The removal of parallel import restrictions has been recommended a number of 

times by the Productivity Commission, including in the 2011 inquiry into the retail 
sector. To date, however, no government has acted upon these recommendations, 
leaving local book printers protected but increasingly at the expense of local 
retailers.    
 

Recommendation 
All remaining parallel import restrictions should be removed. 
 
Low Value Threshold (LVT) for GST on imported consumer goods 

 
3.32. Australian retailers are increasingly facing competition from international retailers, 

as online retailing continues to grow rapidly. The current exemption from GST for 
consumer purchases worth less than $1000 impedes the ability of Australian 
retailers to compete with international online stores that are not required to collect 
GST on these low value purchases. 
 

3.33. In the Commission 
recommended: 

There are strong in-principle grounds for the low value threshold (LVT) 
exemption for GST and duty on imported goods to be lowered significantly, to 
promote tax neutrality with domestic sales. However, the Government should 
not proceed to lower the LVT unless it can be demonstrated that it is cost 
effective to do so. The cost of raising the additional revenue should be at 
least broadly comparable to the cost of raising other taxes, and ideally the 
efficiency gains from reducing the non-neutrality should outweigh the 
additional costs of revenue collection.23 

 
3.34. Since the Productivity Commission report numerous options have been explored to 

develop a system that ensures the LVT can be removed in a cost-effective manner. 
The main barrier to cost-effectiveness under the current system is that it is based on 
the costly handling of parcels at the border by customs. The current system also 
only captures goods and misses the larger and fast growing services sector. 
 

3.35. ANRA has been working with various stakeholders on developing a system that is 
both cost effective and can be used with both goods and services. ANRA has 
concluded that these requirements are best satisfied by the GST being collected at 
the time of purchase and not at the point of importation. 

 
                                                
23 Productivity Commission (2011) Economic Structure and Performance of the Australian Retail Industry p. 214 
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3.36. This approach has three key advantages over the 'at the border' collection 
approach: 

 It is cheaper to implement because every package does not need to be checked 
and assessed. This means there are no additional resources or infrastructure 
costs arise from changes to the processing of goods that are imported into 
Australia.  

 The solution captures intangibles as well as goods. Around two-thirds of the 
current revenue loss is due to the exemption related to intangible purchases. 
This means that a solution which focuses on 'at the border' collection will do 
nothing to solve the bigger revenue costs of household spending on intangibles 
from offshore suppliers. 

 It is a self-assessment system. Nearly all Australian taxes are now based on 
voluntary compliance and self-assessment with a system of audit based on the 
accounting records of the taxpayer and data matching. In contrast, the full 
assessment systems, like an 'at the border' approach would be, have proved to 
be unmanageable in nearly all other areas of taxation.   

 
3.37. Correcting this anomaly in GST imposition is another example of a regulation that 

impedes competition within the retail sector and needs to be removed to allow for a 
more even playing field between local and international retailers.  

Recommendation 
The Low Value Threshold for GST on imported consumption goods should be lowered 
from $1000 to $20.    
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4. Specific Review of Competition Law24 
 
4.1. The CC Act covers a range of different aspects of competition law and this section 

 impact retailers.  
 

Misuse of market power (Section 46)  
 

4.2. Section 46(1) of the CC ACT prohibits a corporation with substantial market power 
from taking advantage of that power for the purpose of eliminating or substantially 
damaging a competitor; preventing entry to markets; or deterring or preventing a 
person from engaging in competitive conduct. 
 

4.3. Section 46(1) does not define the specific forms of anti-competitive conduct, but 
they are generally taken to include refusal to supply with an anti-competitive intent, 
predatory pricing, leveraging from one market to another to damage competition, 
and vertical restraints.25 

 
4.4. Section 46(1) is essentially a prohibition against single firm exclusionary conduct 

with substantial market power. A firm possesses market power when it can behave 
persistently in a manner different from the behaviour that a competitive market 
would enforce on a firm facing otherwise similar cost and demand conditions.26 An 
exclusionary practice is conduct by a firm that attempts to exclude a rival, other than 
by having lower costs and therefore lower prices.27 

 
4.5. In Parliamentary debate in the Senate on the original legislation, the then Attorney-

General made clear that section 46(1) was not directed at the size of an enterprise 
nor the internal efficiencies this may generate: 

 

which a monopolist uses the market power he derives from his size against 
the competitive position of competitors or would-be competitors ... A 
monopolist is not prevented from competing as well as he is able, e.g. by 
taking advantage of economies of scale, developing new products or 
otherwise making full use of such skills as he has ... In doing these things he 
is not taking advantage of his market power.28 

 
4.6. On the basis that the intent of 46(1) would be largely negated if a contravention 

required proof that one of the three proscribed practices had actually occurred, and 
that corrective action could only be taken once the damage occurred, the 1976 
Swanson Committee recommended the inclusion of a purpose test in section 
46(1).29 The purpose test was introduced into section 46(1) in amendments in 1979. 
 

                                                
24 This section was completed with the expert assistance of Dr Alistair Davey of Pegasus Economics and Ms Gina Cass-
Gottlieb of Gilbert & Tobin Lawyers. 
25 Productivity Commission (2002) Productivity Commission Submission to the Review of the Trade Practices Act 1974. 
AusInfo, Canberra, p. 2. 
26 Kaysen, C., & Turner, D. F. (1959). Antitrust Policy: An Economic and Legal Analysis. Harvard University Press, Cambridge, 
Massachusetts, p. 75.Cited with approval by Dawson J in Queensland Wire Industries Proprietary Limited v The Broken Hill 
Proprietary Company Ltd and Anor (1989) 167 CLR 177 at 200. 
27 Posner, R. A. (1974) Exclusionary Practices and the Antitrust Laws. University of Chicago Law Review 41, 506-535, p. 507. 
28 Swanson, T. B., Davidson, J. A., Kerr, A. M., Hartnell, A. G., & Schreiber, H. S. (1976) Trade Practices Act Review 
Committee: Report to the Minister for Business and Consumer Affairs - August 1976. Canberra: Australian Government 
Publishing Service, p. 39. 
29 ibid, p. 40. 
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4.7. The original version of section 46(1) was a prohibition against a firm 
. As originally conceived, 

section 46(1) only applied to firms that were monopolies or near monopolies.30 
antial 

31 
The intention of the Blunt Report from lowering the threshold was to protect small 
business from anticompetitive exclusionary conduct by any firm with substantial 
market power: 

 

other firms with any substantial degree of market power to support such 
conduct, irrespective of their size.32  

 
4.8. Given its decision to recommend a lowering of the threshold fr

purpose test: 
 

d give 
the provision a very wide application and bring within its ambit much 
legitimate business conduct. It is also a fundamental aim that competitive 
conduct should not be outlawed. In view of our recommendation that the 
ambit of section 46 be extended so that it will more clearly prohibit predatory 
conduct by firms with a substantial degree of market power we perceive that 
there is a need to place some limit on the application of the section. 

 
It is only purposive misuse of market power and not inadvertent conduct or 
efficiency inspired conduct that should be at risk. Accordingly, we recommend 
that the purpose element should remain because we consider it is 
fundamental to a provision dealing with misuse of market power.33 

 
4.9. In 1986 amendments were also introduced to enable a court to infer the required 

purpose from conduct or other relevant circumstances through subsection 46(7). 
According to the explanatory memorandum for the amendments: 
 

While explicit statements if proved may establish the necessary purpose, 
direct evidence of that kind is not essential. The court may draw the 
necessary inference from conduct or other circumstances without the need for 
direct evidence.34 

 
4.10. This has permitted courts to infer purpose from anticompetitive effects. Thus 

subsecti  for section 46(1).35 
 

                                                
30 House of Representatives Standing Committee on Legal and Constitutional Affairs, Griffiths, A. (Chair) (1989) Mergers, 
Takeovers and Monopolies: Profiting from Competition  May 1989. Australian Government Publishing Services, Canberra, p. 
23. 
31 Blunt, R. G., Wilson, J. G., Burston, S., Hartnell, A. G., Martire, T., & Norman, D. N. (1979) Small business and the Trade 
Practices Act, Volume 1  December 1979. Australian Government Publishing Service, Canberra. 
32 ibid, p. 67. 
33 ibid, p. 69. 
34 Commonwealth Government (1985) Trade Practices Amendment Bill 1985: Explanatory Memorandum. Parliament of the 
Commonwealth of Australia, Senate, Canberra, p. 14. 
35 Samuel, G. (2008) Recent and foreshadowed reforms of the Trade Practices Act. Address by the Chairman of the Australian 
Competition and Consumer Commission to the Competition Law Conference, 24 May, Sydney, p. 7. 
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4.11. In 2007 and 2008 there were a series of amendments that were essentially a 
Boral section 46(1) 

judgement.36 The majority High Court decision in Boral turned ultimately upon the 
finding that Boral did not have a substantial degree of market power in the market 
for concrete masonry products in Melbourne. 

 
Should section 46(1) Protect Competition or Protect Competitors? 

 
4.12. The dilemma with section 46(1) is that competition is inevitably ruinous of 

competitors. This raises the critical policy issue as to whether section 46(1) is there 
to protect competition or competitors. The weight of opinion is that section 46(1) 
should be directed towards the protection of the competitive process. 
 

4.13. According to Chief Justice Gleeson and Justice Callinan of the High Court in the 
Boral judgement: 

 
The purpose of the Act is to promote competition, not to protect the private 
interests of particular persons or corporations. Competition damages 
competitors. If the damage is sufficiently serious, competition may eliminate a 
competitor.37  

 
4.14. According to Justices Gaudron, Gummow and Hayne in the Boral judgement: 

 
The structure of Pt IV of the Act does, despite the considerable textual 
differences, reflect three propositions found in the United States antitrust 
decisions. The first is that these laws are concerned with "the protection of 
competition, not competitors ure 
malice by one business competitor against another does not, without more, 
state a claim under the federal antitrust laws; those laws do not create a 
federal law of unfair competition or 'purport to afford remedies for all torts 
committed by or against persons engaged in interstate commerce'." The third 

degrees of power in the market (or, in the United States, a dominant position) 
to engage in vigorous price competition and that it would be a perverse result 
to render illegal the cutting of prices in order to maintain or increase market 
share.38 

 
4.15. Similarly, according to former ACCC Chairman Graeme Samuel: 

 
Competition should be thought about in terms of efficiency gains and other 
benefits it brings  not about competition in terms of the number of 
competitors.  
 
Competition law should operate in a manner indifferent to the fate of individual 
competitors. The important objective contained in the Act is to enhance the 
welfare of Australians through the promotion of competition and fair trading. 
  

                                                
36 Boral Besser Masonry Limited (now Boral Masonry Ltd) v Australian Competition and Consumer Commission [2003] HCA 5. 
37 Boral Besser Masonry Limited (now Boral Masonry Ltd) v Australian Competition and Consumer Commission [2003] HCA 5 
at 87. 
38 [2003] HCA 5 at 160. 
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The Commission should not interpret its responsibility to promote competition 
as to mean the protection of individual companies and the proscription of 
vigorous, legitimate competition  a competition that sometimes causes 
difficulties for individual firms.39 

 
4.16. To ensure that section 46(1) only operates in such a manner so as to protect the 

 
ensuring that only non-competitive conduct is caught by the section.40 

power, in the sense of a causal link between the conduct at issue and the market 
power.41 A counter-
to engage in the same conduct in a competitive market. This requires the conduct in 
question to be assessed against the norms of competitive market behaviour.42 If the 
conduct is consistent with competitive market behaviour, then the requisite causal 
link is absent. 
 

Effects Test43 
 

4.17. As the Issues Paper itself recognises, there has been a longstanding debate as to 
whether the purpose test contained in section 46 should also be supplemented with 
an effects test.44  
 

4.18. The fundamental difficulty with an exclusionary provision such as section 46(1) is 
distinguishing between beneficial pro-competitive conduct from socially detrimental 
anti-competitive conduct as the difference between them is often extremely difficult 
to determine. That is why it is critical to take a cautious approach from an economic 
perspective. According to competition law expert Professor Herbert Hovenkamp 
from the University of Iowa: 

 

practices than the practices of a group of collaborators, and for good reason. 

come into existence slowly and with great difficulty, most often by welfare-
enhancing practices such as innovation or low prices. These practices 

-competitive exclusionary practices, and 
distinguishing pro- from anti-competitive exclusions is often very difficult.45 

 
4.19. In the Australian context, Justice Dawson has observed: 

 
The difficulty in determining what conduct constitutes taking advantage of 
market power and what conduct does not, stems inevitably from the need to 
distinguish between monopolistic practices, which are prohibited, and 

                                                
39 Samuel, G. (2003) Promoting Competition and Fair Trading. Address by the Chairman of the Australian Competition and 
Consumer Commission to the 2003 Melbourne Economic and Social Outlook Conference, 14 November, pp. 2-3. 
40 ACCC (2002) Submission to the Trade Practices Act review  June 2002. Canberra, p. 64. 
41 Corones, S. (2009) Sections 46(1) and 46(1AA) of the TPA: The struggle of the small against the large. Australian Business 
Law Review 37, 110-123, pp. 113-114. 
42 ACCC, op. cit., p. 72. 
43 ANRA has also commissioned an additional piece of work for the Panel which explores the implications for the introduction of 
an effects test around section 46 of the Competition and Consumer Act. This is expected to be completed in early July and will 
be forwarded to the panel as soon as it is available. 
44 The Australian Government Competition Policy Review (2014) Competition Policy Review: Issues Paper  14 April 2014. The 
Treasury, Canberra, p. 29. 
45 Hovenkamp, H. (2005) The Antitrust Enterprise: Principle and Execution. Harvard University Press, Cambridge, 
Massachusetts, p. 24. 
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vigorous competition, which is not. Both here and in the United States the 
search continues for a satisfactory basis upon which to make the distinction. 
For the most part, all that emerges are synonyms which are not particularly 
helpful.46 

 
4.20. Previous reviews of competition law have rejected proposals for the inclusion of an 

effects test in section 46(1) on no less than nine previous occasions.47 
 

4.21. In response to a proposal from the Trade Practices Commission (TPC) for a 
substantial lessening of competition effects test, the 1993 Hilmer Report 
commented: 

 
The TPC proposed that unilateral conduct should be prohibited if it has the 
effect of substantially lessening competition. Such a test would not, in the 
Committee's view, constitute an improvement on the current test. It does not 
address the central issue of how to distinguish between socially detrimental 
and socially beneficial conduct. 
 

er 
firms from the market and achieve a position of pre-eminence for an extended 
period. It does not necessarily follow, however, that the competitive process 
will be damaged by the conduct or that the potential for competition will be 
diminished, even if the immediate manifestations of the successful 
competitive conduct may suggest it. Firms should be encouraged to compete 
aggressively by taking advantage of new and superior products, greater 
efficiency and innovation. There is a serious risk of deterring such conduct by 
too broad a prohibition of unilateral conduct. The Committee takes the view 
that an effects test is too broad in this regard .48 

 
4.22. The 2003 Dawson Report commented: 

 
Not only would the introduction of an effects test alter the character of 
section 46, but it would also render purpose ineffective as a means of 
distinguishing between legitimate (pro-competitive) and illegitimate 
(anti-competitive) behaviour. The section is aimed against anti-competitive 
monopolistic practices, not competition, even aggressive competition. The 
distinction is sometimes a difficult one, but it is one that section 46 seeks to 
maintain and in doing so seeks to balance the risk of deterring efficient market 
conduct against the risk of allowing conduct that would damage competition 

to deliver economically efficient outcomes. An effects test, which would 
disregard purpose, would make it even more difficult to draw a distinction 
between pro-competitive and anti-competitive behaviour than is currently the 
position under section 46 where purpose may be called in aid.49 

 

                                                
46 Queensland Wire Industries Ply Ltd v Broken Hill Proprietary Company Ltd & Ancr (1989) ATPR 50,010, per Dawson J. 
47 Samuel, G. (2008) Recent and foreshadowed reforms of the Trade Practices Act. Address by the Chairman of the Australian 
Competition and Consumer Commission to the Competition Law Conference, 24 May, Sydney, p. 7. 
48 Hilmer, F. G., Rayner, M. R., & Taperell, G. Q. (1993) National Competition Policy: Report by the Independent Committee of 
Inquiry. AGPS, Canberra, p. 70. 
49 Dawson, D., Segal, J. and Rendall, C. (2003) Review of the Competition Provisions of the Trade Practices Act. Canberra, p. 
80. 
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4.23. The Productivity Commission has previously warned that moving to an effects test 
would significantly increase the risk of regulatory error, with flow on effects 
throughout the economy: 
 

The prospect of regulatory error would be higher under an effects test, 
because it would be more likely to catch behaviours that have unintended 
impacts on competition and that do not detract from economic efficiency.50 

 
An incorrect judgment about anticompetitive conduct may generate 
substantial economic costs because it reduces the scope for effective 
competition. (Fines are assumed to be transfers and not relevant as such 
costs.) It could potentially delay or eliminate certain investments, advantage 
higher cost rivals at the expense of a more efficient dominant firm, and 
eliminate practices that may produce sizeable benefits for consumers (for 
example, bundling of certain services or the creation of distributorships that 
have strong incentives for providing high quality services). 
 
However, the most damaging efficiency effects of regulatory error in a statute 
such as section 46 may not be felt as direct costs, but as responses to the 
prospects of error. Widening of section 46 is likely to increase business 
uncertainty about how regulators and courts may interpret the new clause. 
This is because an effects test is much more likely to catch unintended acts 

 such as might arise from procompetitive behaviour by a firm with market 
power that damages a competitor. It would take some time for courts to 
interpret the new test and to give it the appropriate boundaries  something 
they have largely achieved for the existing purpose test.51 

 
How Difficult is it to Demonstrate Purpose? 
 
4.24. The principal argument raised in support of the inclusion of an effects test has been 

that it would ease the burden of proof upon those seeking to prove a case under 
section 46(1) of the CC ACT.52 
 

4.25. However, in examining the history of enforcement actions under section 46(1) 
cases between 1974 and 2012, legal consultant Michael Terceiro has observed the 
ACCC has been far more successful in winning section 46(1) cases than is 
generally thought, winning more than 70 per cent of the cases it has litigated to a 
conclusion.53 This figure would fall to just under 70 per cent in light of one recent 
court decision.  
 

4.26. Even in some of the cases the ACCC has litigated unsuccessfully, it has still been 
able to demonstrate purpose even if it has failed in establishing the other key 
elements such as substantial market power and taking advantage.54 In this regard, 
the Australian courts have repeatedly warned that inferences of market power 
should not be drawn too hastily from material pointing to a proscribed purpose.55 

                                                
50 Productivity Commission, op. cit., p. VI. 
51 ibid, p. 26. 
52 Landigran, M., Peters, A., & Soon, J. (2002) An effects test under s 46 of the Trade Practices Act: Identifying the real effects. 
Competition and Consumer Law Journal 9(3), 1-31, p. 13. 
53 Terceiro, M. (2012) ACCC v Ticketek: A non-event? Keeping Good Companies: Journal of the Chartered Secretaries 
Australia Ltd 63(3), 158-161. 
54 [2003] HCA 5 at 374; Rural Press Limited v Australian Competition and Consumer [2003] 216 CLR 53. 
55 Reid, B. (2010) Section 46  A new approach. Australian Business Law Review 38, 41-64, p. 44. 
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Birdsville Amendment 

 
4.27. Section 46(1AA) (also known as the Birdsville amendment) prohibits businesses 

with a substantial share of a market, having regard to the number and size of its 
competitors in the market, from selling goods or services for a sustained period at a 
price below their relevant cost of supply. 
 

4.28. The Organisation for Economic Co-operation and Development (OECD) has come 
out strongly opposed to the Birdsville amendment, suggesting the provision may not 
even be necessary and could have adverse consequences on competition: 

 
It is questionable whether there is sufficient evidence to support a view that 
the general prohibition under Section 46 does not cater adequately for 
predatory pricing cases. In its current form, the new dedicated prohibition risks 
causing undue and unproductive uncertainty in the business sector about 

 
behaviour

56 
 

4.29. According to Craig Emerson, a former Minister for Competition Policy and 
Consumer Affairs in the previous government: 
 

poorly designed competition laws such as the Birdsville amendment are the 
enemy of competition. The Birdsville amendment was written at the urging of 
a group of businesses that wanted protection from competition.57 

 
4.30. The previous Government attempted to repeal the Birdsville amendment but was 

voted down in the Senate in September 2008. Writing back then in September 
2008, former ACCC Chairman Professor Allan Fels and journalist Fred Brenchley 
commented: 
 

The Senate's rejection this week of the Government's attempt to gut the 
"Birdsville" amendments, enacted late in the life of the Howard government, 
confirmed that small business now has a dedicated predatory pricing section 
embedded in the Trade Practices Act.  

 
That was the intent of Birdsville, shepherded through on the eve of last year's 
election as a sop to small business. It created a "market share" test for 
predatory pricing distinct from the "market power" test applying in the wider 
section 46. It also omitted the crucial "taking advantage" test. The 

 
 
Let's be clear on two aspects of Birdsville. It is bad law. Why? Because it 
junks the market power and taking advantage concepts that have been the 
bulwark of competition policy. 
 
Second, we are stuck with it, at least for some time. 

 

                                                
56 OECD (2010) Competition Policy in Australia: OECD Reviews of Regulatory Reforms. Paris, p. 61. 
57 Emerson, C. (2008) Birdsville better for drinks than legislation. The Australian, 1 May, p. 14. 
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4.31. 
legal for firms with substantial market power to use efficiencies.58 Section 46(1AA), 

illegal for a firm with a substantial market share to use efficiencies to discount below 
the prices of its smaller competitors.59 
 

4.32. According to Professor Stephen Corones of the Queensland University of 
Technology, the Birdsville amendment is bad law for three reasons: 

 
 It increases compliance costs as it applies to firms with a substantial market 

share rather than substantial market power 

 It reduces the likelihood that consumers will benefit through lower prices. Its 
policy objective is to protect competitors rather than competition and will 
weaken the incentive to realise efficiencies and pass on cost savings to 
consumers through lower prices if these lower prices might harm small 
business competitors 

 It increases the risk for regulatory error as it places great weight on the 
purpose element and the ability of judges to distinguish between a legitimate 
purpose such as the desire to increase market share, and an illegitimate 
purpose such as harming a competitor.60 

 
Recommendation 

ANRA recommends that no further changes be made to section 46(1) and that 
section 46(1AA) be repealed. 
 
 

Unfair and unconscionable conduct 
 
4.33. As a matter of principle, ANRA believes that care should be exercised in determining 

whether to treat small businesses as if they were consumers, rather than as 
participants in a competitive marketplace designed to maximise efficiency and 
choice for the benefit of true consumers  that is, the end users of goods and 
services. 
 

4.34. All businesses acquire goods and services from other businesses in order to provide 
their own goods or services, and every transaction dealing with these inputs is likely 
to involve some difference in bargaining power.  Any external interference in these 
transactions is likely to generate uncertainty, cost and delay, to the ultimate 
detriment of consumers.  Singling out small businesses for particular treatment is 
contrary to the principle that competition policy should protect the process of 
competition rather than individual competitors or kinds of competitor, as recognised 
by the Hilmer Review: 

 
 

 

                                                
58 Corones, op. cit., p. 111. 
59 ibid. 
60 ibid, p. 123. 
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to provide special protection to any interest group, including small business, 
particularly where this is potentially to the detriment of the welfare of the 

 61 
 

4.35. The Productivity Commission has also warned of the risks in extending consumer 
protection to small businesses: 
 

bear in deciding the extent to which small business should be covered by 
generic consumer protections. They share some common characteristics with 
household consumers, but in other respects they differ. And the provision of 

62 
 

4.36. ANRA recognises that certain small business protections have been the subject of 
specific policies of current and former governments and have become part of the 
Australian competition and consumer policy framework. Accordingly, ANRA does not 
argue that these protections should be removed, but recommends against any 
extension of these protections. 
 

Unfair contract protections for small business 
 
4.37. The case to extend the unfair contract provisions to small businesses has not been 

made. 
 

4.38. ANRA acknowledges that it is Commonwealth government policy to extend the 
unfair contract protections of the Australian Consumer Law to small business, and 
that Treasury has released a Consultation Paper on this issue.  However, ANRA 
considers that both the Review Panel and the Treasury inquiry have a role in 
considering whether these changes are appropriate, and urges the Review Panel to 
recommend against these changes. 

 
4.39. Both large and small businesses rely on standard form contracts as a cost effective 

means of transacting with large numbers of customers.  Standard form contracts 
avoid costly negotiations, are quick, and provide certainty to businesses. 

 
4.40. Almost no transaction involves two parties of equal bargaining power, whether due 

to their relative size or financial strength or simply due to the prevailing 
circumstances facing each party at the time of the transaction.  However, this is not 
necessarily a reason to dislodge the business arrangements of the parties.  A 
business can reasonably be expected to approach contractual decisions with a 
greater degree of sophistication than a consumer.  Business contracts typically 
involve greater sums of money than consumer contracts; and, unlike most consumer 
contracts, they are intended to produce income for the party acquiring the goods or 
services.  Businesses can be expected to invest time and expenditure on 
professional advice that is commensurate with the value of the contract in terms of 
both its outlay and its contribution to further revenue. 

                                                
61 Hilmer, F. G., Rayner, M. R., & Taperell, G. Q. (1993) Hilmer, F. G., Rayner, M.National Competition Policy: Report by the 
Independent Committee of Inquiry. AGPS, Canberra, p. 79. 
62 Productivity Commi
320. 
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4.41. No empirical evidence has been presented of the extent to which small businesses 

are adversely affected by terms in standard form contracts that may be considered 
unfair under the current consumer provisions.  A 2010 survey for the Department of 
Innovation, Industry, Science and Research into the nature and extent of small 
business disputes found that only 3% of respondents had had a serious 
disagreement with a supplier over the previous five years, and the issues identified 
did not include any reference to unfair terms or standard form contracts.63 

 
4.42. Removing the economic and transactional benefits of standard form business-to-

business contracts, without clear evidence of a need for change, is not 
recommended. 

 
4.43. If the provisions are in fact to be extended, without evidence that the benefits of 

such a change would outweigh the costs, ANRA would recommend limiting their 
application to minimise costs and inefficiencies to the greatest extent practicable.  

 
4.44. The existing limitations imposed by the Australian Consumer Law should continue to 

apply to small business: for example, only standard form agreements and not 
negotiated agreements should be covered; contracts for resupply should be 
excluded; and terms that define subject matter and upfront price should continue to 
be excluded. 

 
4.45. Additionally, any unfair contracts regime should be confined to a known and easily 

ascertainable class of transactions.  Importantly, the threshold should be such that 
each party to the transaction can determine whether the regime will apply, without 
needing to make inquiries about the other party or otherwise beyond the terms of the 
contract. 

 
4.46. The Telecommunications Consumer Protections Code 2012 applies not only to 

individuals but also to businesses that have or will have an annual spend of $20,000 
with a supplier.  Similarly, the ACL implies consumer guarantees into business 
transactions worth up to $40,000.  ANRA considers that a threshold of this order 
could also be appropriate. 

 
Recommendation 

ANRA considers that the case to extend the unfair contract provisions to 
small business has not been made.  If the provisions are to be extended, any 
such extension should be limited  

 
Unconscionable conduct provisions 
 
4.47. ANRA considers that the unconscionable conduct provisions offer a more 

appropriate basis for protecting small businesses than the unfair contract terms 
regime.   

 
4.48. The unconscionable conduct provisions were extended to business with the 

introduction of the Australian Competition Law in 2010, following a comprehensive 
review period.  

                                                
63 Orima Research, Summary Report: Department of Information, Industry, Science and Research Industry and Small 
Business Policy Division: Small Business Dispute Resolution, June 2010, at page 14. 
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4.49. The general prohibition of unconscionable conduct applies to all businesses 

regardless of size, rather than depending on sometimes tenuous comparisons 
between small businesses and consumers to justify their application, and the 
specific prohibition in relation to supply and acquisition of goods and services 
excludes only listed public companies.  The provisions allow objectionable conduct 
to be judged immediately rather than invalidating contracts months or years after 
they have been agreed. 

 
4.50. These provisions have already been endorsed by subsequent reviews and 

developed in Court decisions.  For example, the 2013 Review of the Franchising 
Code of Conduct made no recommendation to amend the unconscionable conduct 
provisions but considered them an effective part of the framework governing 
business-to-business franchise arrangements.64  

 
4.51. The courts have applied the new unified prohibition against unconscionable conduct 

to consumer dealings in recent cases such as ACCC v Lux Distributors65 and Tonto 
Home Loans Australia Pty Ltd,66 in which Allsop P confirmed that the prohibition 
should be interpreted widely: 

 

and the provisions are intended to build on and not be constrained by cases 

bullying and thuggish behaviour, undue pressure and unfair tactics, taking 
advantage of vulnerability or lack of understanding, trickery or misleading 

 
 

4.52. These cases build on the previous statutory and common law prohibitions against 
unconscionable conduct, which have been successfully applied to business-to-
business conduct in many circumstances, including disputes between landlords and 
tenants,67 franchisors and franchisees,68 manufacturers and dealers,69 and 
wholesale and retail Internet service providers.70 

 
4.53. In the absence of any clear evidence that the prohibition against unconscionable 

conduct is ineffective in protecting small business, or that any change to the existing 
law would provide any benefit sufficient to outweigh the cost and uncertainty of such 
a change, ANRA recommends that no change be made. 
 

Recommendation 
The unconscionable conduct provisions work effectively and should not be 
extended. 
 
 
 

 

                                                
64 Alan Wein, Review of the Franchising Code of Conduct: Report to the Hon Gary Gray AO MP, Minister for Small Business, 
and the Hon Bernie Ripoll MP, Parliamentary Secretary for Small Business, 30 April 2013.  
65 [2013] FCAFC 90 
66 [2011] NSWCA 389 
67 ACCC v CG Berbatis Holders Pty Ltd (2003) 214 CLR 51. 
68 ACCC v Simply No-Knead (Franchising) Pty Ltd [2000] FCA 1365. 
69 Jefferson Ford Pty Ltd v Ford Motor Company of Australia Ltd (2008) 246 ALR 465. 
70 ACCC v Dataline.net.au Pty Limited [2006] FCA 1427 
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Price signalling 
 
4.54. ANRA members support the presence of a legislative framework that encourages 

competition across the Australian economy. This includes support for the current 
trading laws that prohibit collusion and the forming of cartels. These laws are critical 
to supporting the competitive markets that ANRA members operate in. 

 
4.55. The price signalling provisions have been enacted to address competition problems 

arising from facilitating practices. Facilitating practices are any actions taken by 
would-be competitors in a market to enable them to better coordinate their actions.71  
It is widely recognised that facilitating practices can be used instead of collusive 
agreements to prevent or inhibit competition.72 Essentially, facilitating practices 
support tacit collusion that is currently beyond the reach of section 45 and the cartel 
provisions of the CC ACT.  

 
4.56. While ANRA supports measures to address facilitating practices and the policy 

intention behind the price signalling provisions, we believe the current approach may 
not be the most appropriate and should be revised. 

 
Limited Application 
 
4.57. While information exchanges are the most common facilitating practice, competition 

authorities around the world have investigated a wide range of other practices as 
well.73  Hence, facilitating practices do not always take the form of information 
exchange or information disclosure.74 On this basis, the current price signalling 
provisions may be inadequate to deal with the full gamut of facilitating practices. 
Other facilitating practices include: 
 

 Delivered pricing inclusive of transportation. Delivered pricing may serve to 
eliminate transportation costs as a source of price variation and may be used in 
an industry where in industries in which transportation costs are a substantial 
proportion of total product value.75  

 Collective standardisation of the variables on which firms could compete. 
Product standardisation eliminates product design as a potential dimension of 
competition and, under certain structural conditions, may therefore facilitate non-
price coordination.76  

 Price protection clauses that make it easier for firms to maintain a consensus on 
prices.77  

 
4.58. So the CC ACT can deal more effectively with facilitating practices more broadly, 

ANRA suggests consideration be given to a general prohibition against facilitating 
practices.78 

                                                
71 Hay, G. A. (2005) Facilitating Practices. Cornell Law School research paper No. 05-029, p. 1. 
72 Beaton-Wells, C, & Fisse
CPI Antitrust Chronicle August 2011(2). 
73 Organisation for Economic Co-operation and Development (2008) Roundtables on Facilitating Practices in Oligopolies. 
OECD Directorate for Financial and Enterprise Affairs, Competition Committee, Paris, p. 9. 
74 Beaton-Wells & Fisse, op. cit. 
75 Clark, D. S. (1983) Price-Fixing without Collusion: An Antitrust Analysis of Facilitating Practices after Ethyl Corp. Wisconsin 
Law Review 1983, 887-952, p. 902. 
76 ibid, p. 888. 
77 ibid, p. 891n. 
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4.59. In this regard, ANRA believes consideration should be given to introducing the 

concept of concerted practice based on European Union and United Kingdom 
competition law into Australian competition law. A concerted practice is equivalent to 
a facilitating practice.   

 
4.60. Article 101 of the Treaty on the Functioning of the European Union prohibits both 

'agreements' and 'concerted practices' which may affect trade between member 
states and 'which have as their object or effect the prevention, restriction, or 
distortion of competition within the common market'. Chapter 1 of the UK 
Competition Act 1998 prohibits agreements between undertakings, decisions by 
associations of undertakings, and concerted practices which have as their object or 
effect the prevention, restriction or distortion of competition. 

 
4.61. The European Court of Justice has defined a concerted practice as: 
 

 form of coordination between undertakings which, without having 
reached the stage where an agreement properly so-called has been 
concluded, knowingly substitutes practical cooperation between them for the 
risks of competition.79  
 

Per Se Prohibition 
 
4.62. Section 44ZZW of the CC ACT contains a per se prohibition against private 

disclosures of price-related information to a competitor except for disclosures in the 
ordinary course of business. A per se prohibition requires no further inquiry into the 
practice's actual effect on the market or the intentions of those who engaged in the 
practice.80  
 

4.63. ANRA is concerned a per se prohibition against facilitating practices may curtail 
much socially beneficial conduct. In relation to information exchanges, the European 
Commission has recognised: 

 
Information exchange is a common feature of many competitive markets and 
may generate various types of efficiency gains. It may solve problems of 
information asymmetries, thereby making markets more efficient. Moreover, 
companies may improve their internal efficiency through benchmarking 
against each other's best practices.81  
 

4.64. Similarly, in relation to facilitating practices in general the Secretary of the US 
Federal Trade Commission Donald Clark has observed: 
 

Facilitating practices are not inherently anti-competitive. Under certain 
structural conditions, their use may produce positive effects on competition 
and efficiency.82 

  
                                                                                                                                                  
78 Beaton-Wells, C., & Fisse, B. (2012) Australian Cartel Regulation: Law, Policy and Practice in an international context. 
Cambridge University Press, Melbourne, p. 49. 
79 Case 48/69, Imperial Chemical Industries v Commission [1972] ECR 619 at para 64. 
80 Cornell University Law School, Antitrust. http://www.law.cornell.edu/wex/antitrust. 
81 European Commission (2011) Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European 
Union to horizontal co-operation agreements. Brussels, para. 57. 
82 Clark, op. cit., p. 903. 

http://www.law.cornell.edu/wex/antitrust
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4.65. The Dawson Report articulated the rationale behind a per se prohibition is the 
conduct in question is so likely to be detrimental to economic welfare, and so 
unlikely to be beneficial, that it should be proscribed without further inquiry about its 
impact on competition.83 ANRA submits that facilitating practices do not generally 
meet this standard. Perhaps the only exception to this is in relation to provision of 
information regarding future price changes. 
 

4.66. Under the rule of reason, a practice is viewed with an open mind until proven anti-
competitive, with the details of the case at hand determining whether the specific 
actions taken were on balance more harmful than beneficial.84 The substantial 
lessening of competition test contained in many of the provisions in Part IV of the 
CC ACT is an application of the rule of reason.  

 
4.67. Competition law experts Phillip Areeda and Herbert Hovenkamp in their authoritative 

Antitrust Law have strongly advocated for the adoption of a rule of reason approach 
to facilitating practices: 

 

such as price coordination, cannot be found unreasonable without considering 
the offsetting economic or social benefits of the practice. Thus, the label 
"facilitating practice" is only an invitation to further analysis, not a licence for 
automatic condemnation. 85  
 

4.68. ANRA submits that facilitating practices should be subject to a rule of reason 
approach through the application of a competition test rather than a per se 
prohibition. 
 

Universal Application 
 
4.69. ANRA has concerns the price signalling provisions can only be selectively applied to 

specified goods and services by regulation. The former Government justified the 
selective application of the price signalling provisions on the basis of the need to 
target the provisions towards sectors where conduct of concern had been identified, 
without raising unintended consequences in other sectors.86  
 

4.70. Previous policy reviews have all strongly endorsed the principle that competition law 
should be universally applied. The 1976 Swanson Report argued that competition 
law should be universally applied on the basis of fairness: 

  

                                                
83 Dawson, D., Segal, J. and Rendall, C. (2003) Review of the Competition Provisions of the Trade Practices Act. Canberra, p. 
123. 
84 Hahn, R.W. (2006) Antitrust Policy and Vertical Restraints. AEL-Brookings Joint Center for Regulatory Studies, Washington 
D.C., p. 8. 
85 Areeda, P. E., & Hovenkamp, H. (2003). Antitrust Law: An Analysis of Antitrust Principles and Their Application. 2nd Edition, 
Vol. 6, Aspen Publishers, New York, pp. 30-31. 
86 Australian Government (2011) Competition and Consumer Amendment Bill (No.1) 2011: Revised Explanatory Memorandum. 
The Parliament of the Commonwealth of Australia, Senate, Canberra, p. 68. 
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We believe it to be extremely important that the Trade Practices Act should 
start from a position of universal application to all business activity, whether 
public sector or private sector, corporate or otherwise. Only in this way will the 
law be fair, and be seen to be fair, and avoid giving a privileged position to 
those not bound to adhere to its standards. 87  

 
4.71. The 1993 Hilmer Report argued that competition law should be universally applied 

on the basis of efficiency and equity: 
 

First, the competitive conduct rules are aimed at protecting the competitive 
process and thereby avoiding misallocation of resources and inefficiency 
which adversely affects community welfare. Exemption of particular 
businesses, sectors of business or kinds of conduct has the potential to 
induce inefficiency and disadvantage consumers. 
 
Second, exemption from market conduct rules can be inequitable as between 
businesses.88  

 
4.72. Finally, the Dawson Report argued that competition law should be universally 

applied in order to promote efficiency and welfare in order to avoid a misallocation of 
resources: 

 
The competition provisions should apply generally and consistently to 
business conduct without regard to the nature of the industry in which the 
conduct occurs. Efficiency, and consequently welfare, may suffer if the 
regulation of competition is not uniform. Differing regulatory treatment of 
different sectors of the economy will provide differing incentives for investment 
and effort by discouraging participation in particular sectors and will detract 
from the ability of markets to allocate resources in an efficient manner. 
Productivity, growth and welfare may then all suffer.89  
 

4.73. Consistent with previous policy reviews, the preference of the ANRA would be for 
the application of a prohibition against facilitating practices across the entire 
economy. 

 
Recommendation 

ANRA recommends the current price signalling provisions be replaced with 
the inclusion of a prohibition against concerted practices in section 45 of the 
CC ACT. This will ensure that anti-competitive facilitating practices are 
adequately covered by competition law across the entire economy and subject 
to a rule of reason test. 
 

 
 
 
 
 
                                                
87 Swanson, T. B., Davidson, J. A., Kerr, A. M., Hartnell, A. G., & Schreiber, H. S. (1976). Trade Practices Act Review 
Committee: Report to the Minister for Business and Consumer Affairs - August 1976. Australian Government Publishing 
Service, Canberra, p. 84. 
88 Hilmer, F. G., Rayner, M. R., & Taperell, G. Q. (1993) Hilmer, F. G., Rayner, M.National Competition Policy: Report by the 
Independent Committee of Inquiry. AGPS, Canberra, p. 86. 
89 Dawson, Segal, & Rendall, op. cit., p. 36. 
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Resale price maintenance 
 
4.74. Resale price maintenance (RPM) has been unlawful and subject to a per se 

prohibition under Australia competition law since August 1971.90 The rationale 
behind the per se prohibition is that RPM has historically been associated with 
collusive retailing practices, and the raising of consumer prices.91  

 
4.75. RPM occurs when an upstream firm  usually the manufacturer, producer, or 

importer of a good or service  limits or restricts the ability of a downstream firm  
usually a distributor or retailer  to set the prices at which it on-sells the products of 
the upstream firm.92 Under RPM the upstream firm retains the right to control the 
price at which a product is sold downstream.93  As RPM involves an upstream firm 
placing conditions on the pricing of a downstream firm, it is known as a vertical 
restraint. 

 
4.76. RPM more commonly refers to the specific restraint of a minimum price at which a 

product can be resold, but can also refer to a price ceiling as well.94 
  
4.77. The current prohibition on RPM came into effect with the enactment of the Trade 

Practices Act 1974 (TPA), now the Competition and Consumer Act 2010 (CC ACT). 
Section 48 of the CC ACT declares: 

 
A corporation or other person shall not engage in the practice of resale price 
maintenance. 
 

4.78. The substantive prohibitions in relation to RPM conduct are contained in Part VIII of 
the CC ACT in sections 96 to 100. In general terms, section 96 defines RPM by a 
supplier as forcing or inducing another person not to resell goods or services 
supplied by the supplier below a specified price.95 However, setting a maximum 
resale price is not caught within the definition of RPM. 
 

Should Resale Price Maintenance be subject to a Per Se Prohibition? 
 
4.79. The Dawson Report articulated that the rationale behind a per se prohibition is that 

the conduct is so likely to be detrimental to economic welfare, and so unlikely to be 
beneficial, that it should be proscribed without further inquiry about its impact on 
competition.96 However, given advances in economic theory over the course of the 
last 40 years it is no longer sustainable to contend that RPM is detrimental to 
economic welfare in all instances. This was recognised in the report by the Hilmer 
Report now more than 20 years ago: 

 
                                                
90 The original prohibition against resale price maintenance was contained in the Trade Practices Act 1971 that amended the 
Trade Practices Act 1965 with the inclusion of Part VIA. This original prohibition was shortly superseded by a similar prohibition 
contained in Part VII of the Restrictive Trade Practices Act 1971 that came into effect in February 1972. 
91 Hilmer, F. G., Rayner, M. R., & Taperell, G. Q. (1993) National Competition Policy: Report by the Independent Committee of 
Inquiry. AGPS, Canberra, p. 54. 
92 OECD (2008). Roundtable on Resale Price Maintenance. OECD Directorate for Financial and Enterprise Affairs, Competition 
Committee, Paris, p. 9. 
93 Mathewson, F., & Winter, R. (1998) The Law and Economics of Resale Price Maintenance. Review of Industrial Organization 
13, 57-84, p. 58. 
94 ibid. 
95 Trindade, R (2008) Resale price maintenance  some practical observations from Australia. Competition Law International 4, 
15-19, p. 15. 
96 Dawson, D., Segal, J. and Rendall, C. (2003) Review of the Competition Provisions of the Trade Practices Act. Canberra, p. 
123. 
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could enhance economic efficiency. 97 
  

4.80. In a landmark decision on RPM in the United States in the matter of Leegin, the US 
Supreme Court overturned nearly 100 years of legal precedent when it declared that 
RPM should no longer be condemned on a per se basis under the section 1 of the 
US Sherman Act but instead treated under a rule of reason approach.98 In Leegin, 
the US Supreme Court majority decision stated: 
 

with any degree of confidence that resale price 

can have either procompetitive or anticompetitive effects, depending upon the 
circumstances in which they are formed. 
 

4.81. On this basis, the Court concluded: 
 

appropriate standard to judge vertical price restraints. 
 

4.82. In reaching its decision, the Court drew on the views of 23 distinguished economists 
who signed a friend of the court brief supporting the application of a rule of reason 
approach to RPM who commented: 
 

RPM can have procompetitive effects under some common circumstances, 
especially where manufacturers seek to deter free riding on welfare-
enhancing investments in services by certain retailers. Even where free riding 
is not an issue, minimum RPM can sometimes be an efficiency-enhancing 
means to enforce commitments by resellers to invest in sales effort or to 
manage uncertainty in demand. 
 
The economics literature provides no basis for concluding that minimum RPM 
almost always produces anti-competitive effects. In many if not most cases, 
inter-brand competition precludes a manufacturer from setting resale prices 
above a competitive level.99 

  
4.83. Similarly, US competition law enforcement agencies, the Federal Trade Commission 

and the Department of Justice, also supported the removal of a per se prohibition 
against RPM and its replacement with a rule of reason approach: 

  

                                                
97 Hilmer, Rayner, & Taperell, op. cit. 
98 Leegin Creative Leather Products, Inc., v. PSKS, Inc., 127 S.Ct. 2705 (2007). Section 1 of the Sherman Act contains a 
general prohibition against anti-competitive conduct. 
99 Baumol, W. J, Bresnahan, T. F., Crandall, R.W., Evans, D. S., Fisher, F. M., Froeb, L. M., Gilbert, R. J., Hausman, J., 
Joskow, A., Klein, B., Mathewson, G. F., Milgrom, P., Murphy, K. M., Nelson, P. B., Ordover, J. A., Overstreet, T. B., Pindyck, 
R. S., Scheffman, D., Scherer, F. M., Schmalensee, R. L., Shapiro, C., Snapp, B. R., Spiller, P., Teece, D. J., & Warren-
Boulton, F. R. (2006) Brief of Amici Curiae Economists in Support of Petitioner. 3 November. 
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Because the effects of RPM can be either anti-competitive or procompetitive 
depending on the facts in a given case, a per se rule is clearly inappropriate. 
There is a widespread consensus of opinion that RPM, like non-price vertical 
restraints, can have a variety of procompetitive effects that enhance 
consumer welfare.100  
 

4.84. There is a consensus in the economics literature that minimum RPM can, in certain 
circumstances, remedy a freeriding problem and thereby increase competition and 
enhance consumer welfare.101 In the case of intra-
business policy uses discounted retail prices to attract shoppers whose demands 
are enhanced by the influence of the full-service retailer even though the free rider 
does not itself provide the retail service in question and so can undercut the full-

102  This is unsustainable as the full-service retailer cannot 

and must cut back its marketing efforts. This reduction in retail service reduces 

for consumers as well as for the manufacturer. 
 

4.85. Even in the absence of free riding, retailers may not be inclined to make the level of 
investments in service that would maximize the overall competitiveness of a 
manufacturer's products.103  In this case, RPM can be used as a means of securing 
improved intra-brand service to the benefit of consumers even if it eliminates intra-
brand competition. According to Professor Frank Mathewson of the University of 
Toronto and Professor Ralph Winter of the University of British Columbia: 

 
An increase in the retail price through the imposition of a price floor will in 
general have the effect of increasing the demand determinants other than 
price. Protecting a higher retail margin increases the marginal benefit that 
each retailer gains from attracting an additional customer by providing service, 
and therefore increases the amount of service that each retailer will provide. 

enhanced service, elicited through a protected retail margin, will more than 
offset a negative impact on demand of a higher retail price.104  
 

4.86. In 1993 the Hilmer Report recommended the retention of a per se prohibition on 

evidence that efficiency-enhancing RPM occurs with such frequency that the per se 
proh
Hovenkamp of the University of Iowa has stated: 

  

                                                
100 Federal Trade Commission & Department of Justice (2007) Brief for the United States as Amicus Curiae Supporting 
Petitioner. Washington D.C., January, pp. 3-4. 
101 Baumol et al., op. cit. 
102 Elzinga, K. G., & Mills, D. E. (2010) Leegin and Procompetitive Resale Price Maintenance. Antitrust Bulletin 55, 349-379, p. 
357. 
103 Baumol et al., op. cit. 
104 Mathewson & Winter, op. cit., p. 67. 
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the majority favouring a rule of reason approach to RPM and a minority 
suggesting per se legality. Most instances of resale price maintenance are 
beneficial to consumers and cannot be reasonably construed as efforts to 
restrain trade or monopolise any product or service.105  
 

4.87. In the Australian context, Justice Spender has called into question the maintenance 
of a per se prohibition against RPM: 
 

There is a respectable view among economists, particularly those belonging 
to the so-
such as retail price maintenance are not anti-competitive. Such economists 
would argue that there is absolutely no basis on which such practices should 
be illegal per se, even if there is room for the view that they should be subject 

 106  
 

4.88. The US Federal Trade Commission and Department of Justice have warned of the 
adverse economic consequences if a per se prohibition on RPM is retained: 
 

-
enhancing and beneficial, with the result that overall economic welfare is 
reduced. 107  

 
Recommendation 

ANRA submits the existing provisions of the CC ACT relating to RPM are not 
operating effectively as they are stifling efficiency enhancing pro-competitive 
RPM through the application of a per se prohibition. On this basis the existing 
provisions are inconsistent with the objective of the CC ACT to enhance the 
welfare of Australians through the promotion of competition. Therefore, ANRA 
recommends the per se prohibition contained in section 48 of the CC ACT be 
removed and replaced with a rule of reason approach with a substantial 
lessening of competition purpose or effects test. 
RPM has been subject to authorisation since 1995 following the 
recommendation of the Hilmer Report. To date no party has ever sought 
authorisation for RPM.108 However, the authorisation process can be costly in 
terms of the lengthy public assessment the ACCC must undertake, providing a 
disincentive for companies. In addition, the authorisation only remains in 
place for a set period of time after which another authorisation must be 
sought. 
If the Review Panel is not amenable to lifting the per se prohibition on RPM, 
then ANRA recommends that notification should be made available for RPM. 
Notification provides an alternative process for seeking immunity for 
breaching the competitive conduct provisions of the CC ACT. 

                                                
105 Hovenkamp, H (2005) The Antitrust Enterprise: Principle and Execution. Harvard University Press, Cambridge, 
Massachusetts, p. 123. 
106 Australian Competition and Consumer Commission v Jurlique International Pty Ltd (2007) ATPR 42-146; [2007] FCA 79 at 
para. 61. 
107 Federal Trade Commission & Department of Justice, op. cit., p. 27. 
108 Authorisation is the process of providing immunity for breaching the competitive conduct provisions of the CC ACT on public 
benefit grounds. 
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The advantages of notification are that immunity is automatic after filing and 
immunity stands indefinitely until such time as the ACCC revokes it.109   

 
Third line forcing 
 
4.89. The per se prohibition of third line forcing under section 47 of the CCA is out of step 

with international jurisprudence and economic principles and has long been 
recognised as an anachronism.  The Hilmer Review recommended its removal in 
1993: 
 

-line forcing and other forms of tying 
is not clear. Per se prohibitions are appropriate where conduct has such 
strongly anti-competitive effects that it is almost always likely to lessen 
competition.  Third- 110 

 
4.90. The Dawson Review echoed the proposition that conduct should only be prohibited 

per se where it is sufficiently likely to be anti-competitive with no redeeming benefit: 
 

likely to be detrimental to economic welfare, and so unlikely to be beneficial, 
that it should be proscribed without further inquiry about its impact on 

111 
 

4.91. The Review found that the per se prohibition on third line forcing did not meet this 
standard, and should be removed: 
 

se. New Zealand and Canada prohibit third line forcing, but only when it has a 
detrimental effect on competition. The United States and the European Union 
do not make any specific provision for third line forcing, leaving the matter to 
be determined by the application of general laws relating to anti-competitive 
agree  

 
4.92. The current per se prohibition of third line forcing proscribes conduct that may 

benefit consumers and may not be anti- 112 
 

4.93. As evidence of the beneficial or neutral effect of much third-line forcing conduct, the 
Dawson Review pointed out 

113 noting that of the 258 third-line 
forcing notifications lodged in 1999, none resulted in immunity being withdrawn.  
Since 2000, a further 4,298 exclusive dealing notifications  predominantly third line 
forcing  have been allowed to stand and only ten have been revoked.114 

 

                                                
109 Trindade, op. cit., p. 16. 
110 Hilmer, F. G., Rayner, M. R., & Taperell, G. Q. (1993) Hilmer, F. G., Rayner, M.National Competition Policy: Report by the 
Independent Committee of Inquiry. AGPS, Canberra, p. 52 
111Dawson, D., Segal, J. and Rendall, C. (2003) Review of the Competition Provisions of the Trade Practices Act. Pg 123. 
112 Ibid pg 128 and 130. 
113 Ibid. pg 129. 
114 ACCC Notifications Register as at 11 June 2014. 
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4.94. Many ANRA members have notified the ACCC of third-line forcing conduct, 
including customer loyalty programs for customers who hold certain credit cards,115 
franchise arrangements,116 shareholder rewards programs,117 bundling mobile 
phones with mobile plans,118 newspaper discount coupons,119 and discounted 
eyeglasses for customers of a particular health insurer.120  These bundles provide 
significant discounts to customers and increase competition and product and service 
differentiation. 

 
4.95. The Dawson Review recognised that, while third line forcing could be notified to the 

ACCC for a relatively low lodgement fee and a 14-day waiting period, even this 
expense is an unnecessary imposition.121  ANRA notes that internal and external 
legal fees and the cost of management time in preparing notifications greatly exceed 
the nominal lodgement fee, and the additional time required to prepare notifications 
and wait for them to take effect can represent a significant impediment to 
competitive behaviour, particularly in dynamic and vigorously contested industries. 

 
4.96. The per se prohibition has been internationally recognised as an anomaly, including 

by the OECD: 
 

and overly burdensome to require firms to notify conduct that in the majority of 
cases has been shown to be either benign or even pro- 122 

 
4.97. The Dawson Review further recognised as anomalous the treatment of related 

bodies corporate as separate businesses for the purposes of the third line forcing 
prohibition, such that bundling products or services supplied by two subsidiaries of 
the same company would be per se illegal, but a different company bundling the 
same products under a unified corporate structure would not be examined.  
Accordingly, the Dawson Review concluded that: 

 

of corpo 123 
 

4.98. 
provide an exception for bundling by related bodies corporate.  That amendment 
came into effect in 2007.  
 

4.99. The Terms of Reference ask the Review Panel to consider whether exemptions 
conditional offers between related businesses 124 which 

ANRA interprets as a reference to the related parties exception for third line forcing.  
ANRA notes that this question is not raised specifically in the Issues Paper and 
recommends that the Review Panel make no change to this provision.  Returning to 
the previous  anomalous and arbitrary  treatment of related bodies corporate as 
separate businesses would be a considerable step backwards.  

                                                
115 http://registers.accc.gov.au/content/index.phtml/itemId/806962/fromItemId/776485 
116 http://registers.accc.gov.au/content/index.phtml/itemId/1094329/fromItemId/1026774 
117 http://registers.accc.gov.au/content/index.phtml/itemId/662942/fromItemId/729979 
118 http://registers.accc.gov.au/content/index.phtml/itemId/1163143/fromItemId/776499 
119 http://registers.accc.gov.au/content/index.phtml/itemId/922108/fromItemId/909727 
120 http://registers.accc.gov.au/content/index.phtml/itemId/1053927/fromItemId/1026774 
121 Dawson, D., Segal, J. and Rendall, C. (2003) Review of the Competition Provisions of the Trade Practices Act. Pg 129 
122 OECD, Australia  The Role of Competition Policy in Regulatory Reform (2009) 
123 Dawson, D., Segal, J. and Rendall, C. (2003) Review of the Competition Provisions of the Trade Practices Act. Pg 130. 
124 Terms of Reference, 3.3.5. 

http://registers.accc.gov.au/content/index.phtml/itemId/806962/fromItemId/776485
http://registers.accc.gov.au/content/index.phtml/itemId/1094329/fromItemId/1026774
http://registers.accc.gov.au/content/index.phtml/itemId/662942/fromItemId/729979
http://registers.accc.gov.au/content/index.phtml/itemId/1163143/fromItemId/776499
http://registers.accc.gov.au/content/index.phtml/itemId/922108/fromItemId/909727
http://registers.accc.gov.au/content/index.phtml/itemId/1053927/fromItemId/1026774
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4.100. It would be inconsistent with other parts of the CCA  including section 45 and other 

parts of section 47  that treat related parties as a single business and would 
impose substantial costs with no possible benefit to consumers. 

 
Recommendation 

Third line forcing should not be prohibited per se and the related parties 
exception to third line forcing should be retained. 

 
Mergers and acquisitions 
 
4.101. Mergers law is an attempt to preserve competitive market structures to mitigate 

against the accumulation and exercise of market power. 
 

4.102. Australia's current mergers law is contained in section 50 of the CC ACT. In general 
terms, section 50 prohibits acquisitions which would have the effect or likely effect of 
substantially lessening competition in any market (SLC test). 

 
4.103. In relation to the application of the SLC test, the ACCC has previously declared: 
 

Australia's current approach to mergers law arguably represents international 
best practice.125  

 
4.104. ANRA supports the existing mergers law as it attempts to preserve competitive 

market structures and cannot see any case for change. 
 

4.105. It is important when considering merger applications that the ACCC does not take 
the automatic view that a three-firm market becoming a two-firm market is 
automatically less competitive. As discussed in section 2, the number of firms is not 
a good indicator of the level of competition. 

 
4.106. The ACCC also needs to consider the shifting nature of retail means that the 

definition of a market is also not static. In previous decades the geographic footprint 
may have been a good proxy for the size of a market but the increase in 
international competition and online retailing means this is no longer an appropriate 
measure. The ACCC must ensure that it is taking into account modern retailing 
trends when making merger-related decisions.    
 

4.107. One issue that has been the source of considerable public debate in relation to 
mergers law is so-called creeping acquisitions. The ACCC has defined creeping 
acquisitions in the following terms: 

 
The phrase 'creeping acquisitions' generally refers to a series of acquisitions 
of smaller competitors over time which individually do not raise competition 
concerns, but which when taken together may have a significant competitive 
impact. Creeping acquisition might also refer to a player with existing market 
power making a small acquisition, even though the small acquisition does not 
substantially lessen competition in itself. 126 

  
4.108. Competition consultant Bromwyn Gallacher has observed: 
                                                
125 ACCC (2002) Submission to the Trade Practices Act Review  June 2002. Canberra, p. 143. 
126 ACCC (2008) Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries. Canberra, p. xxiii. 
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Public criticisms have been levelled at the ACCC's ability to address creeping 
acquisitions under s 50 of the CC ACT, including alleged creeping 
acquisitions by the major 127  

 
4.109. Adding to concern regarding creeping acquisitions, the ACCC has said that section 

50 is unlikely to be able to deal with creeping acquisitions.128  This opinion was 
expressed despite the ACCC also acknowledging: 

 
The ACCC does not consider that acquisitions by Coles and Woolworths of 
smaller competitors over time are a significant current concern in the grocery 
retail sector.129 

 
4.110. Concern regarding creeping acquisitions is not a recent phenomenon with a number 

of submissions to the Dawson review proposing measures to deal with it.130 
 

4.111. In response to a recommendation from the Parliamentary Joint Select Committee on 
the Retailing Sector report, Fair Market or Market Failure, the then Government 
amended section 50 of the then Trade Practices Act 1974 to ensure that the 
geographic scope of the market did not inadvertently preclude the consideration of 
markets smaller than those operating on a state or national basis. In this case, 
subsection 50(6) was amended to ensure the geographic scope of the market could 
include markets operating on either a national, state or regional basis. 

 
4.112. The former Government made a number of additional amendments to section 50 

relating to market definition in order to address concerns relating to creeping 
acquisitions. It amended subsections 50(1) and (2) to replace references to 'a 
market' with references to 'any market' to clarify the ability of the ACCC or a court to 
consider multiple markets when assessing mergers and acquisitions. This 
amendment was designed to ensure that businesses cannot challenge a decision to 
block a proposed acquisition on the grounds that the substantial lessening of 
competition identified was in one or more markets other than the primary market 
relevant to the merger or acquisition. It also amended subsection 50(6) by deleting 
the word 'substantial' in reference to substantial market allowing the ACCC or a 
court to continue to examine acquisitions in all markets, including in relatively small, 
local markets. According to the then Parliamentary Secretary to the Treasurer, David 
Bradbury: 

 
Together, these amendments will strengthen the acquisitions provisions of the 
Competition and Consumer Act under section 50 by clarifying the scope of 
the law and increasing certainty around its application to markets where 
creeping acquisitions have been a concern.131  

 
 

                                                
127 - -post 
assessment. Australian Business Law Review 39, 147-158, p. 154. 
128 ACCC, op. cit. 
129 ibid. 
130 Dawson, D., Segal, J., & Rendall, C. (2003) Review of the Competition Provisions of the Trade Practices Act. Canberra, p. 
67. 
131 Bradbury, D. (2011) Competition and Consumer Legislation Amendment Bill 2011, Second Reading Speech. Parliament 
House, Canberra, Wednesday, 15 June. 
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4.113. ANRA does not believe there are any gaps in the current application of section 50 
that would prevent it from addressing creeping acquisitions. On this basis, any 
further amendments to section 50 to address creeping acquisitions are flimsy 
bordering on the non-existent.  
 

4.114. Potential competition concerns arising from creeping acquisition could have several 
possible sources: 

 
 Adverse horizontal effects where the merged entity accumulates sufficient 

market power post-merger to profitably raise prices post-merger 
 Adverse horizontal effects from increased vertical integration arising from 

raising rivals' costs through customer exclusion 
 Adverse vertical effects where the merged entity accumulates sufficient 

market power post-merger to exercise buyer power against suppliers. 
 

4.115. Each of these areas is discussed below. 
  

Adverse Horizontal Effects 
 
4.116. Creeping acquisitions could raise competition concerns due to either unilateral or 

coordinated effects. 
 

 The exercise of unilateral market power where a single firm post-merger may 
have insufficient competitive constraints imposed upon it such that it can 
profitably raise prices. 

 The exercise of coordinated market power, whereby a merger creates a market 
structure more conducive to coordinated conduct between firms. 

 
4.117. The ACCC's Merger Guidelines states the ACCC considers both horizontal 

unilateral and coordinated effects in its administration and enforcement of section 50 
of the CC ACT.132  The ACCC has also demonstrated that it is quite capable of 
opposing a single acquisition of a supermarket site in a very narrowly defined 
geographic market. In June 2008 the ACCC announced that it would oppose the 
acquisition of the Karabar Supabarn supermarket in Queanbeyan by Woolworths on 
the basis of its likely anti-competitive effect in the local retail supermarket market.133  
On this occasion, the ACCC defined the geographic market as the Queanbeyan 
central business district and at Jerrabomberra. Last year, the ACCC opposed the 
proposed acquisition of a supermarket site at Glenmore Ridge Village Centre by 
Woolworths.134  On this occasion, the ACCC defined the geographic market as the 
suburb of Glenmore Park. 
 

4.118. Furthermore, the available evidence suggests that at the aggregate level there is 
unlikely to be any competition concerns in grocery retailing due to the exercise of 
either unilateral or coordinated market power. 

 

                                                
132 ACCC (2008) Merger guidelines: November 2008. Canberra. 
133 ACCC (2008) Public Competition Assessment, 11 July 2008: Woolworths Limited - proposed acquisition of Karabar 
Supermarket. Canberra. 
134 ACCC (2013) Public Competition Assessment, 25 October 2013: Woolworths Limited - proposed acquisition of supermarket 
site at Glenmore Ridge Village Centre. Canberra. 
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4.119. The ACCC has previously concluded that grocery retailing in Australia is workably 
competitive.135  This is the benchmark that has been adopted under competition law 
in Australia.136  More recently, Justice Emmett in the Federal Court observed: 

 
The grocery industry in Australia is a highly competitive industry characterised 
by high volumes and low margins. The operators of self-supplying 
supermarket chains are extremely disciplined and endeavour to standardise 
their offerings at any one time. Nevertheless, those offerings are not static, 
but shift as the chain operators explore market opportunities and develop new 
strategies. On the other hand, the products offered by independent retailers 
exhibit greater diversity than those of the chains in areas such as, for 
instance, size and location. Independent retailers may choose, or be forced, 
to rely upon factors other than price to attract customers. 137  

 
4.120. Potential competition as a regulator of price and output can be just as important as 

actual competition; hence the height of barriers to entry can be a critical determinant 
of the price level. The Productivity Commission has observed that the entry of new 
major international players in the grocery sector, such as Aldi and Costco, indicate 
that barriers to entry are not substantial.138  
 

Raising Rivals' Costs 
 
4.121. One form anti-competitive exclusionary conduct is raising rivals' costs (RRC) 

through customer foreclosure. Professor Jeffrey Church of the University of Calgary 
has described customer foreclosure in the following terms: 
 

Customer foreclosure occurs when, post-merger, the downstream division of 
the integrated firm no longer sources supply from independent upstream 
firms. If this leads to a reduction in sales volume and that sales volume 
reduction leads to an increase in the average cost or marginal cost of 
upstream competitors, then, to the extent there is exit (from higher average 
costs) or reduced competitive vigour (from increased marginal costs) the 
competitive constraint these firms exert on the upstream division of the 
integrated firm will be reduced, leading to greater market power upstream and 
higher input prices.139  

 
4.122. Concerns in relation to grocery retailing have previously been outlined by current 

ACCC Commissioner Jill Walker and economic consultant Tony Webber: 
 

Creeping acquisitions result in a shift of sales from the independent sector to 
the chain stores on an industry level, which may in turn undermine the cost 

140 
 

                                                
135 ACCC (2008) Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries. Canberra, p. xiv. 
136 Re Queensland Co-operative Milling Association Ltd (1976) 8 ALR 481 at para. 515; ACCC (2002) Submission to the Trade 
Practices Act review. Canberra, p. 198. 
137 Australian Competition and Consumer Commission v Metcash Trading Limited [2011] FCA 967 at para. 12. 
138 Productivity Commission (2011) The Economic Structure and Performance of the Australian Retail Industry. Report no. 56, 
Canberra, p. 39. 
139 Church, J. (2004) The Impact of Vertical and Conglomerate Mergers on Competition. Brussels: Europeam Commission, pp. 
11-12. 
140 Walker, J., & and Webber, T. (2004) Retail Grocery Prices in Victoria: The Relevance of Local Market Conditions. Australian 
Economic Review 37, 317-328, p. 317. 
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4.123. Importantly, the ACCC has previously used RRC and customer foreclosure to 
examine the competitive effects of a series of acquisitions of supermarket sites by 
Coles. In this instance, the ACCC concluded that: 
 

Despite the merits of applying RRC to analysis of such a program of 
acquisition in the grocery sector, in this instance the ACCC considers that the 
recent performance of the major independent wholesaler means that no 
substantial lessening of competition is likely to arise from Coles' acquisitions. 
Using RRC, the anti-competitive detriment arising from acquisitions by the 
national chains is predicated on a loss of volume for an independent 
wholesaler. However, current market analysis suggests that the major 
independent wholesaler has continued to increase its market share. 141  

 
4.124. The ACCC's Merger Guidelines also makes reference to competition problems 

arising from foreclosure in vertical mergers arising from: 
 

 limiting, or denying access by, upstream (non-integrated) rivals to a sufficient 
customer base 

 raising the cost of access by upstream (non-integrated) rivals to a sufficient 
customer base.142 

 
Buyer Power 
 
4.125. Another possible concern with creeping acquisitions is that it may provide 

purchasers of intermediate goods with buyer power. Professor Roger Noll of 
Stanford University has defined buyer power in the following terms: 
 

market is sufficiently concentrated that buyers can exercise market power 
over sellers. A buyer has market power if the buyer can force sellers to reduce 
price below the level that would emerge in a competitive market. 143  

 
4.126. Even if creeping acquisitions results in buyer power, there is nothing to preclude 

consideration of buyer power in the competition analysis of mergers for their 
compliance with section 50. Subsection 50(3) contains a list of non-exhaustive 
matters that must be taken into account to determine whether a merger or 
acquisition is likely to result in a substantial lessening of competition in breach of 
section 50. While subsection 50(3) does not make reference to buyer power, it does 
not preclude other matters from being taken into consideration. Hence, there is 
nothing to prevent the consideration of buyer power by either by the ACCC, the 
Australian Competition Tribunal, or the Federal Court in its consideration of an 
acquisition. 
 

4.127. The ACCC has also demonstrated that it can consider buyer power in the event of 
an acquisition. In its consideration of the proposed acquisition of Warrnambool 
Cheese and Butter Factory Company by the Murray Goulburn Co-operative, the 
ACCC commented: 

 

                                                
141 ACCC (2004) Assessing shopper docket petrol discounts and acquisitions in the petrol and grocery sectors. Canberra, p. 51. 
142 ACCC (2008) Merger guidelines: November 2008. Canberra, p. 28. 
143 Noll, R. G. (2005) "Buyer Power" and Economic Policy. Antitrust Law Journal 72, 589-624, p. 589. 
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The ACCC is of the preliminary view that the proposed acquisition will be 
likely to have the effect of substantially lessening competition in the markets 
for the acquisition of raw milk from farmers in the south west region of Victoria 
and the central and south east regions of South Australia. 144   
 

ACCC's market inquiries suggest that many farmers benefit from the 
competition between WCB, Murray Goulburn and their competitors, including 
the receipt of tangible financial benefits from price competition and other non-
price benefits. 
 
The ACCC considers that despite Murray Goulburn's status as a farmers' co-
operative, the removal of WCB would result in a permanent change to the 
structure of the relevant markets and competitive dynamics. 145 

 
4.128. The ACCC has also considered the exercise of buyer power by the major 

supermarket chains (MSCs) in Coles and Woolworths and concluded there was little 
evidence available to substantiate claims that it resulted in any competition 
problems: 
 

The inquiry was provided with little evidence to substantiate anecdotal 
allegations of buyer power being exercised in an anti-competitive or 
unconscionable manner rather than simply to drive a bargain that was harder 
than the supplier would have preferred. 146 
  
In relation to fresh produce, there is no credible evidence that MSCs (or 
anyone else) can manipulate wholesale prices to suppress prices below 
competitive levels.147 
 
Farm gate prices are determined by the supply and demand conditions 
prevailing in the relevant market, rather than by buyer power. In many 
instances, farm gate prices are heavily influenced by supply and demand in 
world markets.148  

 
Recommendation 
 

Merger decisions need to take into account the true impact on 
competition, and not use the number of firms as a proxy. Decisions also 
need to take into account modern retailing trends when making merger-
related decisions.    
ANRA sees no justification for any further amendments to section 50 to 
address creeping acquisitions. This is consistent with the position 
previously reached by the Dawson Report: 
 

                                                
144 ACCC (2010) Statement of Issues - Murray Goulburn Co-operative Co. Limited - proposed acquisition of Warrnambool 
Cheese and Butter Factory Company Holdings Ltd: 22 April. Canberra, p. 12. 
145 ibid, p. 13. 
146 ACCC (2008) Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries. Canberra, p. 407. 
147 ibid. 
148 ibid. 
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adequate to enable the ACCC to consider creeping acquisitions in so far 
as they raise questions of competition. 149  
Given there is no evidence of a competition problem in relation to 
creeping acquisitions, there is a significant risk that any new provisions 
could have perverse and unintended consequences. 

 
Exemptions, exceptions and defences under CC ACT  

 
4.129. The operation of the regulatory framework is clearly important but it should be done 

with as minimum amount of costs as possible. Options such as Codes of Conduct 
(discussed elsewhere in this submission) fulfil this role, as would an extended 
system of self-assessed public benefit. 
 

4.130. The existing framework of per se prohibitions, which can only be avoided through 
administrative authorisation and notification processes, imposes a substantial 
burden in cost, efficiency and competitive responsiveness. These costs are 
ultimately borne by consumers. 
  

4.131. A workable alternative for the Panel to consider would be a self-assessed public 
benefit or efficiency defence which would allow businesses to make their own 
decisions about the effect of their conduct in the market. This option would, of 
course, be subject to the risk of ACCC intervention and so a business may decide to 
seek authorisation or notification for the sake of certainty and incur the associated 
costs of this. 

 
Recommendation 

The Panel should consider a self-assessed public benefit or efficiency defence 
which would allow businesses to make their own decisions about the effect of 
their conduct in the market. This option would, of course, be subject to the risk 
of ACCC intervention. 

 
Codes of Conduct  

 
4.132. ANRA members are involved in numerous Codes of Conduct and view these as 

positive mechanisms that assist business relationships and avoid potential areas of 
concern in supply-chains. They build trust between parties and encourage the 
smooth operation of the market. 
 

4.133. Codes that ANRA members are involved in include the Scanning Code, Franchising 
Code and Food and Grocery Industry Code of Conduct.  

 
4.134. Codes present a low-cost dispute-settling mechanism that can minimise costs to 

taxpayers and businesses (this is discussed in more detail in chapter 5 of this 
submission). 

 
 

 

                                                
149 Dawson et al., p. 67. 



   
 
 
        leading retailers 

 
 

 49 

4.135. Another benefit of Codes is that they allow market participants to anticipate and 
identify potential areas that may cause concerns before a dispute occurs. The 
Codes then put in place mechanisms that either avoid these problems altogether or 
have a defined resolution process. 

 
4.136. The process of the development of Codes, which is best done by the impacted 

parties, also facilitates and encourages dialogue between parties and helps improve 
understanding about the challenges facing different supply-chain participants. 

 
 

Recommendation 
Codes of Conduct should be encouraged as a low-cost dispute-resolution mechanism 
that encourage broader understanding and trust throughout the supply-chain. 

 
Remedies, powers and pecuniary penalties 

 
4.137. The CC Act provides for significant penalties for breaches and there is no 

demonstrated evidence that Australian courts have had insufficient remedies 
available to them. 
 

4.138. ANRA is particularly opposed to the introduction of excessive, disruptive and 
unnecessary penalties such as cease and desist orders or forced divestiture. 

 
Cease and desist orders 

 
4.139. These involve the ACCC having the power to immediately order a business to stop 

operating in a certain manner while they undertake inquiries into whether or not 
there has been a breach of the CC Act. 
 

4.140. These powers would be both excessive and unnecessary.  
 

4.141. Such powers would be excessive given the clear significant impact they would have 
on a business, its employees and its customers without a case actually being 
proven. In addition, even if a case were proven the actual court-imposed penalty 
could potentially be much less harsh than an order to cease and desist. 

 
4.142. Such powers are unnecessary because the ACCC already has the ability to seek a 

Federal Court injunction while it undertakes investigations. If the case is sufficiently 
concerning then the Court will grant an injunction and cease and desist powers are 
redundant.  

 
4.143. The current process which involves independent Court oversight provides a much 

more appropriate balance than giving the investigating (and potentially prosecuting) 
body the power to take instant unilateral action without first proving its case. 
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Forced divestiture 
 

4.144. The Australian Parliament is current considering a private members Bill that would 
give the ACCC the power to force a company to divest if it was found to have 
misused its market power. ANRA has made a submission to the Senate Standing 
Committee on Economics regarding this Bill and its strong opposition to specific 
aspects of it. In general terms, however, there are key reasons why forced divesture 
would be disproportionate and inappropriate as a general remedy.   
 

4.145. The Dawson Review recognised this: 
 

between the assets to be divested and the contravening conduct. For 
example, identifying the specific assets to be divested to preclude a 
corporation from taking advantage of its market power for a proscribed 

150 
 

4.146. Divestiture is a serious penalty to impose on any firm and would not be consistent 
with the concept of a proportional penalty being imposed for breaches of 
competition law. Not least because of the unpredictable and widespread impact any 
forced divestiture would have on affected companies, shareholders, employees, 
customers and the broader community. The most likely beneficiaries would be 
global retail chains. 

 
 Companies  Divestiture could significantly reduce the productivity, efficiency, 

profitability and even viability of the affected businesses. It could result in 
significant economic harm through the loss of economies of scale, which in turn 
flow through to consumers in the form of higher prices.  

 Shareholders  divestiture unambiguously destroys shareholder wealth; indeed, 
the mere threat of such a penalty could have an impact on shareholder value. 
Millions of Australians, through superannuation funds, have investments in 
prominent and successful Australian-owned companies such as Wesfarmers and 
Woolworths. Artificial and arbitrary limits set on market share in the sector would 
most likely mean ownership would be taken up by new entrants from overseas, 
with profits going offshore. 

 Employees  disruption to existing employment would be significant and severe 
if major supermarkets were forced to close stores to reduce their market share. 
There is no guarantee the business model of any new entrants to the sector 
would replicate the jobs currently provided by the major supermarkets, or that 
existing retail outlets would necessarily be bought up. Divestiture forces sales; it 
cannot compel purchases. 

Indeed, the nature of grocery sector in Australia suggests that smaller regional 
stores would probably be sold first, and would be more unlikely to be purchased 
by any new entrants. The two current international operators in the grocery 
sector have existing store networks that are focused on larger population 
centres. 

                                                
150 Dawson et al., p. 162 
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They would not automatically be interested in purchasing stores in more isolated 
regional communities which have higher transport costs and lower turnover.  

The impact would be particularly felt by younger employees who have historically 
had their first work experience in supermarkets. The reduced number of stores 
would result in a reduced number of employment opportunities. 

 Customers  forced store sales could leave customers with a reduced offering 
of stores available, less product choice and higher prices. For regional 
communities this could result in the need to travel long distances to do the 
weekly grocery shopping, with a risk of paying significantly higher prices for a 
reduced range of goods.  

 Communities  Apart from the risk to jobs and investment, and the likelihood of 
a more expensive weekly shop, there would be wider impacts on communities, 
especially regional towns. Local farmers and manufacturers could lose supply 
contracts. International operators have a much lower Australia 
made/grown/manufactured share of their product lines than the major 
supermarkets.  

 
4.147. Divestiture is available as a remedy for misuse of market power in some other 

jurisdictions, including the US, Canada and EU. However, it is rarely used (in fact 
has never been applied in Canadian courts or by the EU Commission, and has only 
been applied a handful of times by US courts), given it is an extreme and drastic 
remedy, and may be disproportionate to the original harm. 
 

4.148. Another key practical problem with the proposed use of divestiture is that the ACCC 
and the courts have no experience in how to split up companies.  

 
Recommendation 
Existing penalties for breaches of the Competition and Consumer Act are sufficient 
and ANRA is opposed to punitive measures such as cease and desist orders and 
forced divestiture.  
 
 
Competition issues in key markets  
4.149. The supermarket sector is one of the most scrutinised sectors in the Australian 

economy, with numerous inquiries and reviews examining competition from every 
conceivable angle. These inquiries, which take up considerable resources for firms 
operating in the sector, have all failed to find evidence of systematic anti-
competitive behaviours.  

4.150. tion across a large geographic area means 
there are many industries that may only have two or three firms operating at scale. 
None of these sectors have been subjected to the same barrage of false claims and 
myth-making that major supermarkets have endured.  
 

4.151. In any case, it is the conduct within a market, rather than the structure of the market, 
that is the key to assessing the degree of competition. 

 



   
 
 
        leading retailers 

 
 

 52 

4.152. In just the past few years there have been repeated inquiries launched by those 
claiming supermarkets display anti-competitive behaviours. All of these have all 
come to the same conclusion  competition in the sector is vibrant and vigorous. 

 

4.153. 
grocery sector and that there is 

about the prevalence in the public debate of inaccurate statements about the lack of 
competition in the grocery market. Unfortunately, ill-informed debate continues 
relentlessly. 

4.154. Frequent commentary about a so-
structure, the potential for consumers and producers to switch consumption and 
production decisions, and the increasing prevalence and importance in Australia of 
global retailers. 

4.155. As has been discussed at length elsewhere in this submission, good competition 
policy does not seek to target specific sectors or firms. It is evenly applied across all 
industries and firm sizes and should be focused on protecting consumers not 
competitors.  

Recommendation 
Sector-specific regulation should be avoided, with a focus on good overall 
competition settings not on targeting specific firms. 
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5. Roles and Performance of Regulators 
5.1. Retailers see best-practice regulation as being driven by the principle of 

transparency in decision-making and lowest possible impost on business for the 
costs of administration.  

 
5.2. In contrast, the performance criteria of regulators in the sector tend to have given 

greater emphasis to the frequency of litigation for alleged misconduct, arbitrary on-
the-spot fines for allegations untested in the courts, or the use of "name and shame" 
tactics to provide a demonstration effect.  

 
5.3. ANRA members have experienced numerous incidents where they have incurred 

unnecessary costs as a result of poor performance of regulators, in particular the 
ACCC.  

 
5.4. Specific areas of concern for members are: 

 Unsubstantiated accusations from ACCC that are not supported by 
evidence. 

 Unreasonable and costly requests for information from ACCC with no clear 
outcome. 

 Repeated requests for the same information by the ACCC. 
 Slow responses and turnaround times from regulators. 

 
5.5. Complying with these requests is costly in terms of time, internal resources and 

external legal fees. 
 

5.6. The Competition regulator should be resourced appropriately for the volume of work 
required of it, in the context of the scope of competition laws and the scope of its 
powers. It should not be acceptable for the regulator to pass the cost of 
investigations to industry because it has insufficient resources itself. 

 
5.7. The Competition regulator ought to have powers to investigate for the purpose of 

enforcement of the law as it stands, but not for the purpose of driving reconstruction 
of markets. 

 
5.8. 

apply where: 

 The regulator does not have a reasonable level of information/evidence to 
justify an investigation (ie  

 The regulator could obtain that information through other means (spending 
its own resources) 

 The private entity is a third party to the matter and will not be compensated 
for the resources spent on assisting the regulator 
 

5.9. The ACCC demonstrates a large amount of inefficiency. ANRA members report that 
meetings between a company and the ACCC are attended by many more ACCC 
officers than is necessary. Meetings which could be conducted in an informal way 
are elevated to a formal structure unnecessarily. Accusations and formal notices are 
issued without any attempt being made to clarify an issue in a simple phone call.  
Multiple ACCC lawyers are sent to serve documents instead of using a courier or 
process server.   
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5.10. ANRA members report that many of the ACCC lawyers who investigate issues 
appear junior and very few ACCC officers have any experience in business. This 
means these officers have very little understanding of the way businesses operate 
or the environments in which they operate.  This can result in the ACCC incorrectly 
defining markets and failing to appropriately assess whether information it receives 
justifies an investigation. 

5.11. ANRA members have a number of suggestions on how to improve the operation of 
the competition regulatory system and lift the performance of its regulators. These 
include: 

 Greater use of Codes of Conduct 
 Greater Education and Engagement 
 Reduce Red Tape 
 Abolish Road Safety Remuneration Tribunal 
 Reform Mandatory Reporting 
 Reduce Regulatory Overlap 

 
Greater use of Codes of Conduct 

 
5.12. One model for reducing significantly the costs to business and taxpayers of litigation 

and dispute-settling under competition law is the proposal for a Prescribed Food and 
Grocery Code of Conduct. 

 
5.13. Major retailers have joined with members of the Australian Food and Grocery 

Council to develop and sign up to the draft prescribed code. The Code seeks to 
secure across the sector the benefits of robust competition, better value for 
consumers and fair and transparent dealings between retailers and suppliers. The 
draft Code enshrines a transparent set of principles agreed by the Retailer and 
Supplier Roundtable for standards of conduct across the food industry supply chain. 
 

5.14. The draft Code marks recognition of the importance of building and sustaining trust 
and co-operation across the food and grocery industry supply chain. It aims to 
ensure transparency and certainty in commercial transactions for businesses, large 
and small.   
 

5.15. Under the Code, all transactions must be governed by a Grocery Supply Agreement, 
which will specify contractual obligations, including detailing the limited 
circumstances in which the retailer can either reject goods supplied or withhold or 
delay payment. The conditions of the Grocery Supply Agreement cannot be varied 
retrospectively, unless a specific change of circumstances in which variation might 
occur have been set out clearly and unambiguously. Delisting of products can only 
occur in accordance with the terms of the agreement and for genuine commercial 
reasons. 
 

5.16. Fresh produce can only be rejected by the retailer if the supplier has failed to meet 
the agreed fresh produce standards and quality specifications. This can only occur 
within 24 hours of the time of delivery, and the retailer must provide to the supplier 
written reasons for a rejection. 
 

5.17. Under the Code, retailers when developing own brand products are obliged to 
respect the intellectual property rights of their suppliers.  Nothing in this code would 
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preclude or prejudice the ACCC's independence of action, or limit or intrude on its 
role and responsibilities as defined by law. 

 
5.18. Nothing in the Code precludes a supplier from raising any complaint or dispute with 

the Australian Competition and Consumer Commission. 
 

5.19. The adoption of this prescribed code in Commonwealth law would limit the need to 
tie up resources of retailers, suppliers and the taxpayer in expensive litigation. 
 

5.20. The National Farmers' Federation was consulted during the drafting of the Code, 
and has been invited to join the Retailer and Supplier Roundtable. Costco and Aldi, 
as major global entrants into the market, have also been approached to become 
signatories. 
 

Greater Education and Engagement 
 
5.21. Regulators should put a strong emphasis on using measures of education, 

engagement and understanding as key criteria for the evaluation of their 
performance. Regulators not just 
prosecution/enforcement. Its role in educating business and consumers about the 
law should be seen as just as important as successfully prosecuting large 
businesses. If prosecution is necessary, the regulator has failed in its purpose of 
prevention through effective of the recalcitrant business. 
 

5.22. The regulator should focus on assisting small  medium business to operate within 
the law and on ensuring large businesses have appropriate compliance programs in 
place.  

 
5.23. Some agencies need to increase their engagement with business and refrain from 

taking unhelpful positions such as charging to have their officers deliver talks to 
business groups. 

 
5.24. This approach has the potential to drive a better understanding about how legislation 

is interpreted by the regulator. Some of the more difficult questions about how to 
comply with legislation arise simply because the particular question has not been 
discussed in an open forum. 

 
5.25. ANRA also submits that regulators, in particular the ACCC, should seek to strike a 

balance between using the media to educate and inform businesses and consumers 
about their rights and obligations and not interfering with due process. This could be 
assisted by regulators adopting one of the key recommendations of the Dawson 
Review - to implement a media code of conduct.  

 
Reduce Red Tape 
  
5.26. Retailers welcome the Federal Government's focus on cutting red tape and reducing 

unnecessary regulatory burden.  From a regulatory perspective, the biggest 
challenge to business is the cumulative impact of regulatory red tape and the 
inconsistent adoption of regulation in different jurisdictions. This imposes a 
significant administrative and financial burden on retailers and ultimately on our 
customers. 
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5.27. In order to relieve businesses of unnecessary red tape, we seek: 
 

 Review of Commonwealth regulations which were introduced without a proper 
regulatory impact assessment 

 Streamlining Commonwealth regulation that results in duplication, complexity 
and cost to business  

 A nationally consistent and best practise approach to Federal, State and Local 
Government regulation 

 
5.28. The benefits of streamlining Commonwealth, State and Local Government 

regulation would significantly reduce the cost of doing business. A lower cost of 
doing business would reduce inflationary pressures and keep retail prices lower for 
consumers than would otherwise be the case - easing cost of living pressures.  

 
5.29. Finally, removing or reducing inconsistent regulation between the three Government 

tiers would enhance retail productivity and competitiveness, which is particularly 
important given the growth of overseas owned retailers and global internet sales. 

 
Abolish Road Safety Remuneration Tribunal  

 
5.30. One critical area where the Federal Government can reduce the regulatory burden 

within the retail sector would be to abolish the Road Safety Remuneration Tribunal. 
 

5.31. The TWU lobbied the former Government to establish a Road Safety Remuneration 
Tribunal to adopt minimum awards rates of pay for transport drivers. If adopted, the 
minimum pay rates proposed by the TWU would increase transport costs for 
retailers by many hundreds of millions of dollars per annum.   

 
5.32. The TWU has also pushed for safe rates decisions to apply to all "Supply Chain 

participants". This would require retailers to be accountable for things they cannot 
control. We argue that the Road Safety Remuneration Tribunal duplicates industry 
codes and other Federal and State safety legislation and should be abolished.  

 
5.33. The Minister for Employment, Eric Abetz, announced a review of the Road Safety 

Remuneration Tribunal on 20 November 2013. The Government is yet to respond to 
the recommendations of the Review.  

 
Reform Mandatory Reporting 
 
5.34. Under s131 of Australian Consumer Law, retailers are bound to report to the ACCC 

within two days any serious illness of injury associated with a product. 'Serious injury 
or illness' is basically defined as one where the customer seeks 'medical 
supervision'. Members of ANRA employ dedicated resources to manage this 
mandatory reporting protocol, with some retailers averaging about nine mandatory 
reports a week. The two day reporting requirement means that reports must 
sometimes be lodged without being able to adequately check the veracity of claims 
of illness, especially when they relate to food products.  On many occasions, reports 
have later been shown to have been either bogus or incorrect, but only after the two 
days deadline.  The resources and time spent on the above process is significant, 
both for retailers and for regulators. We submit the application of s131 to food 
products is problematic. 
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Reduce Regulatory Overlap 
 
5.35. Under current federal law, there is roughly one special purpose national regulator for 

each aisle of a typical supermarket. In several cases, overlap causes some products 
to be regulated by several bodies.  
 

5.36. The following table lists the regulators, and the type and number of products they 
cover. 
 

 
 

5.37. There are several instances where retailers need to engage with multiple regulators 
whose different timeframes result in unnecessary time delays and cost for 
businesses. For example, the APVMA and FSANZ must both approve new MRLs 
(Maximum Residue Levels) for agrochemicals.  There is often a delay of a number 
of weeks between approvals e.g. when FSANZ will allow an MRL for imported 
product, but the chemical may not be approved by the APVMA for use on farm. 
Streamlining of regulation involving multiple agencies would relieve business of a 
considerable red tape burden. 
 

Recommendations 
Regulators should be more mindful of the costs they impose on business, in 
terms of both time and resources. 
Regulator performance should have a greater emphasis on education and 
compliance related goals and less focus on litigation-related measures. 
 

  

Regulator Product Coverage 
Estimated 

number of items 
impacted 

FSNAZ packaged food, ingredients, labelling, chemical residues in food (in combination with 
APVMA) 20,000+ 

ACCC 
 

country of origin, labelling, mandatory reporting of incidents (as well as some broad-
based regulation) 

 
20,000+ 

APVMA 
 

some pet supplies, chemical residues in food (with FSANZ), fly spray, insect candles, 
pool and spa chemicals, some garden supplies 

 
2,000+ 

NICNAS chemicals such as detergents, cleaners and some personal care products) 
 3,000+ 

NTC 
 

transport of dangerous goods 
 5,000+ 

Biosecurity 
 

inspects imported food items on behalf of FSANZ 
 500+ 

TGA 
 

vitamin supplements, over-the-counter medicines 
 1,000+ 

NMI 
 weights and measures, across both food and grocery 20,000+ 
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